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FOREWORD 


Among its duties under the rules of the House of Representatives, 
the Committee on Government Operations is required to study “the 
operation of Government activities at all levels with a view to deter- 
mining its economy and efficiency” and to evaluate “the effects of 
laws enacted to reorganize the legislative and executive branches of 
the Government.” Pursuant to this requirement, the committee has 
undertaken continuous studies of economy and efficiency in the 
executive departments and regulatory agencies. Three principal 
factors that affect economy and efficiency of Government operations 
are administrative organization, procedure, and practice. 

As part of its present study, the committee prepared a compre- 
hensive questionnaire dealing with these three factors and asked the 
executive departments and regulatory agencies to reply to it. 

In the present publication the committee makes available the 
agencies’ own views of their powers, organization and decision-making 
processes as reflected in the responses to the committee’s question- 
naire. A report summarizing these responses and indicating major 
current and recurring problems of administrative procedure affecting 
the economy and efficiency of Government operations will follow. 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 3—DEPARTMENT OF DEFENSE 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Secretary of Defense:) 


NOVEMBER 19, 1956. 
Mr. Cuarues E. Witson, 
Secretary of Defense, 
Department of Defense, Washington 25, D. C. 

Dear Mr. Secretary: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative 
organization, procedure, and practice in the Federal agencies. We are 
enclosing a questionnaire and we request that you furnish the com- 
mittee the answers to the questionnaire on the dates shown in the 
following schedule: Section I, Rulemaking, December 20, 1956; sec- 
tion II, Adjudication, January 15, 1957; remaining sections, February 
15, 1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wuu1am L. Dawson, Chairman. 
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QUESTIONNAIRE SUBMITTED TO THE DEPARTMENT OF 
DEFENSE BY THE EXECUTIVE AND LEGISLATIVE REORGANI- 
ZATION SUBCOMMITTEE OF THE HOUSE GOVERNMENT 
OPERATIONS COMMITTEE 


PREFACE 


Government operations involve procedure and subject matter. 
The Congress and the public are vitally interested in the achievement 
of the purposes for which legislation is enacted. Government exists 
to achieve public purposes. The procedures of Government deter- 
mine so largely the nature of public programs that the Congress and 
the public must have a knowledge and understanding of Government 
procedures if they are to evaluate Government programs and make 
the decisions which self-government requires. In Government, par- 
ticularly, the means or procedures cannot be divorced from the ends 
or the purposes. 

Under the rules of the House of Representatives the Committee on 
Government Operations has the duty of overall study of matters of 
organization and operations in the Federal departments and agencies. 
Accordingly, the committee is sending this questionnaire to most of 
the Federal departments and agencies. The purpose is to gather 
information on present Government procedures especially as they 
affect the public by whom and for whom our Government has been 
established. The committee expects to make the information 
gathered available for the use of Members of the Congress and the 
public. 


QUESTIONNAIRE ON ADMINISTRATIVE ORGANIZATION, 
PROCEDURE, AND PRACTICE 


Inrropuctory Notre 


In answering this questionnaire the following considerations apply 
as guidelines: 

The term “agency” means each officer, employee, or other person 
or persons vested with power under authority of the United States 
of America to act in the form of rulemaking, adjudication, or any 
other type of action, and whose actions have the force and effect of 
law or are binding and controlling in any manner whatsoever under 
the authority of the United States of America. 

These questions apply not only to the more customary forms of 
agency rulemaking and adjudication, but to all forms of agency action, 
including (a) the granting and administration of contracts, loans, 
licenses, benefits, etc.; (6) the statutory and agency terms, conditions, 
and procedures under which such grants are made and administered; 
and (ce) the statutory and agency terms, conditions, and procedures 


265 


’ 








266 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


for revocation, withdrawal, and termination of such grants. By way 
of example, the statutory and agency standards for the making of 
loans or contracts should be considered the statutory and agency 
standards and procedures for the imposition of loan or contract terms 
and conditions, whether by general rule or in individual cases, the 
statutory and agency standards and procedures for loan or contract 
termination, and all agency action pursuant to such standards and 
procedures in individual cases. 


I. RuLEMAKING 


What legislative or quasi- legislative powers—-often referred to as 
es making—does your agency exercise? 

(a) “Giv e statutory reference to, and brief description of, each 
such power. 

(b) Who is authorized by statute to exercise it? 

(c) If delegated by or within your agency, what office or organ- 

» See unit is authorized to exercise it? 

. To what extent are the functions of your agency performed 
wittalah to a general grant of authority to make any or all rules 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

3. Describe for each of the categories listed in 1 through x1 rule- 
making process follow od as to— 
(a) Manner of collection of data for determination. 
(6) Extent of notice to interested persons. 
(c) Hearing and extent of public participation therein. 
(d) Extent of agency statement of reasons for rules adopted. 
(e) Manner of public or other dissemination or availability of 
rules. 
1. Procedural rules. 
11. Substantive rules. 
111. General statements of policy. 
Interpretative rules. 

Statements of the general course and method by which functions are 
channeled and determined. 

vi. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s files. 

vit. Rules relating to public property, including the use and disposi- 
tion of land. 

vit. Rules relating to the making of loans to public or private parties. 

1x. Rules relating to the making of grants of public funds to private 
and public parties for rehabilitation, educational, and other purposes. 

x. Rules or instructions relating to standards for negotiation of and 
the grant of contracts. 

x1. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon. 

xu. Rules of practice. 

x11. Rules relating to agency management, organization, and per- 
re 

Set forth any statutory provision relating to any rulemaking 
gto oes of your agency requiring: 

(a) . Notice. 
(6) Hearing. 
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(ec) Record of the hearing. 
In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 

5. Describe briefly, citing pertinent statutory and other authority 
therefor, the procedures or practice of your agency insofar as they are 
not covered in your answers to question 3, for: 

(a) Written submissions of views. 

(6) The forms for written submissions. 

(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions; and 
(g) Appeals therefrom. 

6. (a) Has your agency afforded public participation in rulemaking 
when not required by statute to do so? If so, please explain fully, 
giving reasons for the agency action. 

(6) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereby 
existing (a) rules, and (6) rulemaking procedures are modified, 
amended, repealed, or suspended in particular cases. Are these pro- 
cedures uniform or are they ad hoc? Explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 

During the years 1955 and 1956, how many petitions relating to 
rulemaking did your agency receive and how many modifications in 
rules were based on such petitions? Compare with number of similar 
actions initiated by the agency. 

9. What proportion of the rules made by your agency involve: 

(a) Any military, naval, or foreign affairs function of the 
United States; or 

(b) Any matter relating to agency management or personnel; or 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

The Administrative Procedure Act does not require notice or public 
rulemaking proceedings concerning the matters listed above. Do you 
regard public participation in any of these matters as desirable? If 
not, please state why. Does your agency use advisory groups in 
formulating such rules? If so, please state the reasons therefor and 
the extent of such use. 

10. (a) Is it the practice of your agency to accompany any rule 
issued after informal proceedings with a recital that all relevant matter 
presented to the agency has been considered? If so, do you list sub- 
missions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. (a) Describe the general circumstances under which your agency 
finds good cause for making the effective date of a rule te than 30 
days after its publication or service and set forth all such rules promul- 
gated during the last 2 years. 

(6) Under what circumstances has your agency found that the re- 
quired publication of any substantive rule need not be 30 days prior 
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to its effective date because the rule was one granting or recognizing 
exemption or relieving restriction? Please set forth all such rules 
promulgated within the last 2 years. 

12. Does your agency have specific statutory authority to issue 
emergency rules? If so, please set forth the statutory provisions and 
all such rules promulgated during the last 2 years. 

13. Describe in summary form, by classes or groups, the rulings 
issued during the years 1955 and 1956, and submit representative 
copies of rulings. 

14. As to each rulemaking power, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(6) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater sates has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law com- 
mitted to agency discretion? Specify the statutory language 
involv ed. 

(e) Where matters are left to agency discretion, are there any 
inte in which you believe oreater statutory specification of 
standards would be desirable? If so, specify. 

(f) What, if any, attempt has been made by your agency to 

secure or to draft legislation designed to rectify such defects? 


Il. ApsJUDICATION 


1. What judicial or quasi-judicial powers—often referred to as ad- 
judication—does your agency exercise? 

(a) Give statutory reference to, and brief description of, each 
such power. 

(6) Who is authorized by statute to exercise it? 

c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

2. To what extent are the functions of your agency performed pur- 
suant to a general grant of authority to make any or all adjudications 
necessary for the administration of the relevant act? Please set forth 
me statutory provisions. 

Describe briefly for each category, 1 through vu, citing pertinent 
wicthcater therefor, the procedural practices and rules in ev ery class 
of adjudication by your agency required by statute or the constitu- 
tion to be determined on the record after opportunity for an agency 
hearing for: 

(a) Notice to parties. 

(6b) Intervention. 

(c) Complaint, application, declaration, or similar pleading. 

(d) Answer, reply, or similar responsive pleading. 

(e) Amendments and supplemental pleadings 

(f) Motions. 

(g) Prehearing and pretrial conference and agreement. 

(hk) Voluntary withdrawal or dismissal of proceedings by re- 
quest of private parties. 
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(i) Discontinuance or dismissal of proceedings by agency 
action. 

(7) Consent orders. 

(k) Default adjudication. 

1. Proceedings in general between private parties in which the Govern- 
ment is not directly a party. 

11. Proceedings in general in which the Government directly is a party 
to the proceeding. 

111. Decisions and/or opinions relating to the availability of informa- 
tion to the public and public access to or denial of matter contained in the 
agency’s files. 

1v. Decisions and/or opinions relating to public property, including 
wr use and disposition of land. 

Decisions and/or opinions relating to the making of loans to public 
or anal parties. 

vi. Decisions and/or opinions relating to the making of grants of 
public funds to prwate and public parties for rehabilitation, educational, 
and other purposes. 

vil. Decisions and/or opinions relating to contract disputes and stand- 
ards, for negotiation of and the grant of contracts. 

4. Set forth any statutory provision relating to any adjudication 
function of your agency requiring: 

(a) Notice. 

(6) Hearing. 

(c) Record of the he aring. 

In each case, indicate the type of notice given, the type of 
hearing afforded, and the type ad conte kept. 

5. Describe briefly, citing pertinent authority therefor, the pro- 
cedures or practice of your agency insofar as they are not covered in 
your answers to question 3, for: 

(a) Written submission of views. 

(6) The forms for written submissions. 
(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions. 
(g) Appeals therefrom. 

(a) Has your agency afforded full adjudication of disputed 
administrative actions when not required by statute to do so? If so, 
please explain fully, giving reasons for the agency action. 

(6b) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereby 
decisions and/or opinions are modified, amended, repealed, or 
suspended in particular cases. Are these procedures uniform or are 
they ad hoc—explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 

ceeding thereon, whereby your agency accords any interested person 
the right to petition for an adjudication or the amendment or setting 
aside of same. During the years 1955 and 1956, how many petitions 
did your agency receive and how many adjudications, amendments 
of same, or setting aside of same were based on such petitions? Com- 
pare with number of similar actions initiated by the agency. 
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9. ane proportion of the adjudications made by your agency 
involve: 


(a) Any military, naval, or foreign affairs functions of the 
United States. 

(6) Any matter relating to agency management or personnel. 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

10. (a) Isit the practice of your agency to accompany any adjudica- 
tion made after informal proceedings with a recital that all relevant 
matter presented to the agency has been considered? If so, do you 
list submissions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. Describe br iefly, including pertinent references to your answers 
to question 3 and citing authority, the procedure within your agency 
for adjudicating cases which involve: 

(a) Any matter subject to a subsequent trial of the law and 
the facts de novo in any court. 

(6) Agency findings of fact final with appeal on law. 

(c) Your agency acting as an agent for a court. 

(d) Proceedings in which decisions rest solely on inspections, 
tests, or elections. 

(e) The conduct of military, naval, or foreign affairs functions. 

(f) Public property, loans, grants, benefits, or contracts. 

(g) The certification of employee representatives. 

What proportion of the adjudication by your agency falls within 
each of the categories set forth in question 11? Include reference to 
pertinent parts of your answers to question 9. 

13. What proportion of the adjudication by your agency is not 
required by statute to be determined on the record after opportunity 
for agency hearing? Please list the types of adjudication involved. 

14. As to each adjudication function, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(6) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law committed 
to agency discretion; please specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, please specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 

15. Under what circumstances does your agency find that time, the 
nature of the proceeding, and the public interest do not permit the 
agency to afford all inter rested parties opportunity for the submission 
and consideration of facts, arguments, offers of settlement, or proposals 
of adjustment? 
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16. (a) Does the agency give recognition to the right of persons to 
be represented by an attorney? 

(6) Where such representation is known to the agency, what is the 
procedure for effecting notices or service? 

17. What procedures does the agency have for serving or publicly 
announcing matters which may affect the interest of other persons? 

18. To what extent does your agency encourage the parties to reach 
a determination of the controversy by consent? Indicate the pro- 
portion of cases so determined during the past 2 years. 

19. Does your agency issue declaratory orders? If so, please set 
forth any agency rule thereon and the number and type of requests 
for declaratory orders received during the past 2 years. 

20. If your agency does not provide by rule for the issuance of 
declaratory orders, please state the reasons for not doing so. 

21. What specialized procedural steps have been developed by your 
agency to improve or expedite the adjudicatory functions of your 
agency. Please evaluate the desirability of extending such practices 
to other agencies. 

22. What proportion of the adjudication by your agency is based 
on (a) questions concerning the violation of rules and (6) matters 
to be decided in the particular case? Does your agency follow case 
precedent in deciding matters within the second class? 

23. If the agency has trial examiners, how many examiner decisions 
were released during 1954, 1955, and the first 9 months of 1956? 

24. How many decisions were entered at agency level in contested 
proceedings during 1954, 1955, and the first 9 months of 1956? 

25. How many hearings were conducted directly by the agency dur- 
ing 1954, 1955, and the first 9 months of 1956? 

26. (a) During the calendar years 1954 and 1955, in how many cases 
did the agency sit for the reception of evidence? 

(6) During the same period, how many trial examiner decisions were 
filed? 

(c) During the same period, how many decisions were entered by 
the agency upon review of trial examiner decisions after the filing of 
exceptions? 

27. State the average period of time that the cases which were 
decided during the calendar year 1955 were pending before the agency. 

28. Of the total cases decided during the calendar year 1955, give: 

(a) The average time pending before the agency prior to assignment 
to the trial examiners. 

(b) The average time the case was before the trial examiner in hear- 
ing and report. 

(c) The average time the case was before the agency on review. 

29. Estimate the division of time at agency level between rulemak- 
ing functions and judicial functions and all other functions. 

30. (a) List all petitions pending before the agency as of October 1, 
1956. 

(6) State the average time that such petitions have been pending. 

(c) State the number of petitions acted upon by the agency during 
the first 9 months of 1956. 

(d) Give the division between the number granted and the number 
denied. 

31. To what extent does your agency follow the doctrine of stare 
decisis? Please indicate in what classes of cases you follow the doc- 
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trine and in what classes you do not and state the policy, if any, 
which determine your decision. Include references to your answers 
to question 22. 

32. In what manner and form does your agency make its decisions 
known and/or available to the interested parties and to the public? 
What is date of latest decision made available in each form of publi- 
cation to the general public? 


III. Separation or FuNcTIONS 


1. Summarize the powers assigned by (1) statute and (2) Executive 
order to your agency, citing respective authority in each case and 
classifying these powers as follows: 

(a) Executive (administrative). 

(6) Legislative (rulemaking). 

(c) Judicial (case adjudication). 

2. Describe the extent to which the power required to be exercised 
by the chief executive officials are delegated to subordinates. 

3. List the investigative and prosecuting duties of your agency. 

4. In what circumstances do officers, employees, or agents engaged 
in the performance of such investigation and prosecuting duties par- 
ticipate or advise in the making of recommended or initial or final 
decisions at the following stages: 

(a) Informal or formal hearing. 

(6) Appeal of initial or recommended decision. 

(c) Final decision by chief executive authority. 

5. In what circumstances do chief executive officials of your agency 
participate personally in proceedings within your agency with respect 
to: 

(a) Initiating investigations. 

(6) Conducting investigations. 

(c) Preparing cases for prosecution after investigation. 

(d) Preliminary consultation and conference. 

(e) Participating in formal or informal hearing. 

6. What procedures are adopted by the chief executive officials 
within your agency to assure fair and unbiased adjudication of cases 
in which they have participated in either the investigative or prosecut- 
ing stage? 

7. In reviewing recommended or initial decisions of hearing officers 
or other officials, does your agency use the advice and services of any 
of the following: 

(a) An independent review staff, directly responsible to the 
chief executive officials and not part of any subdivision of your 
agency. 

(6) Bureaus, offices, and divisions which have participated 
in the investigation, prosecution, or formulation of the initial 
decision. 

(c) Any ot 
agency. 

(d) Its General Counsel or chief legal officer. 

(é) Ady ISOry groups. 

Please amplify, citing relevant authority and extent of services 
and advice. 

8. What matters is your agency authorized by law to dispose of on 
x parte basis? 


her specialized or nonspecialized staff within the 
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To what extent and under what circumstances does your agency 
afford notice and opportunity for all parties to participate in the 
event that a presiding or deciding officer consults any person on any 
question of fact or of law in issue? 

10. What interpretation has been placed by your agency on the 
provision that title 5, United States Code, section 1004 (c), shall 
not ‘“‘be applicable in any manner to the agency or any member or 
me rae of the body comprising the agency”? 

What provision is made to fur nish the final adjudicating official 
(a) has a complete record of the case, and (b) a precis of the views 
of opposing parties and of agency investigating and trial staff? 


IV. INspecTION oF RECORDS 


1. List the main categories of written submissions which are volun- 
tarily filed with your agency. 

2. What categories of documents or reports are required to be 
filed with your agency? Cite the provisions of statutes relied upon 
in each case. 


3. What matters filed by persons are available for public inspection? 
4. What is the method or practice of publicly announcing a filing 
of matters available for public inspection? 

5. What is the practice or method of making public information 
accessible to interested members of the public? 

6. What procedure does the agency have for publicly announcing 
the filing of applications or petitions which may affect the interest of 
other persons? 

7. Is the vote taken on actions before your agency available for 
public inspection? 

8. What matters filed with your agency are not available to the 
public? Cite the statutory provision and/or regulation relied upon 
in each case of withholding. 

List what categories of documents the agency believes should 
not be available for public inspection. On what authority? 


V. WoRKLOAD AND STAFFING PATTERNS 


1. Describe the workload and backlog of your agency in the exercise 
of each of its rulemaking and adjudication powers. (Where the 
information requested in this section has been given in part above 
please make a cross-reference. 

2. List the major steps and state the time required for each step in 
rulemaking and adjudication proceedings. Describe briefly the long- 
est and shortest proceedings during the years 1955 and 1956, giving 
reasons therefor as well as the usual time elapsed. 

3. State the number of rulemaking and the number of ——— 
proceedings started and completed during the years 1955 and 1956, 

4 


4. Describe briefly changes made in agency pr ‘ocedures over the 


last 5 fiscal vears to expedite rulemaking and adjudication and the 
background for such changes. 

State the number and kinds of personnel engaged in rulemaking 
and in adjudication proceedings, by classes (economists, lawyers, 
statisticians, secretaries, clerks, ete. 
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VI. Unirormity or ADMINISTRATIVE PROCEDURE 


Have you sought to make your agency’s procedures for rule- 
okie and for adjudication uniform with those of other agencies of 
the Government? 

2. If so, describe briefly success attained and problems encountered. 

3. To what extent are the administrative functions of your agency 
performed pursuant to specific statutory procedures having specific 
application only to your agency? 


VII. Rutes ror Apmission To PRAcTICE AND FOR AVOIDANCE OF 
ConFuicts oF INTEREST 


1. Describe your rules for admission to practice before your agency 
and for representation. 

Describe your rules for avoidance of conflicts of interest, both 
for present agency members and employees and for former agency 
members and employees. 

3. Have you sought to make your agency’s procedures in these 
matters uniform with those of other agencies of the Government? 
4. If so, describe briefly success attained and problems encountered. 


VIII. Exemptions From tue ADMINISTRATIVE ProcgpuRE Act 


Are any of your functions exempt from any of the provisions of 
the Administrative Procedure Act? 

If so, describe and state reasons therefor. (Where answers given 
above relate in whole or in part to this section please make cross- 
reference.) 


IX. Courr Decisions Arrsectinc AGency FuNctTIoNs 


Cite all major court decisions affecting agency procedural functions 

giving: 
Reference to particular agency function affected including refer- 

eice to pertinent part of this questionnaire, and 

2. Synopsis of court opinion, and 

3. Explanation of modifications in agency practices adopted because 
of court decision including relevant dates of court decisions and of 
agency procedural changes, and nature of changes. 





DEPARTMENT OF DEFENSE 


Answer of the Department of Defense to questionnaire on administrative 
organization, procedure, and practice submitted by the Executive and 
Legislative Reorganization Subcommittee of the House Government 
Operations Committee 

DePARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington, D. C., May 7, 1957 
Hon. Winutiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarrman: In further reply to your letter of No- 
vember 19, 1956, there are submitted herewith 12 copies of the De- 
partment of Defense answers to the rulemaking questions asked in 
section I of the House Committee on Government Operations ques- 
tionnaire on administrative organization, procedure, and practice. 

Enclosure 1 contains answers concerning the formulation of internal 
policies and procedures for the procurement of supplies and services 
by the military departments. The formulation of these procurement 
policies is believed to be the principal activity of this Department 
ot interest to your committee within the broad scope of the term 
“rulemaking’’ as used in the questionnaire. 

Enclosures (2) and (3) contain, respectively, answers concerning 
the rulemaking functions of the Corps of Engineers of the Department 
of the Army with respect to the protection of navigable waters, and 
concerning the promulgation of regulations’ by the Department of 
Defense and the military departments in connection with the adminis- 
tration of certain statutes—known as the Resettlement Acts— 
authorizing the compensation of land occupants for resettlement 
expenses in consequence of land acquisitions by the military depart- 
ments, 

There are a few other functions which only incidentally involve 
rulemaking. The section I answers with respect to them will be 
submitted with the answers as the other sections of the questionnaire 
which are now in preparation. The functions involve primarily 
adjudicatory matters such as procedures for the administrative 
settlement of claims sounding in tort or contract and for the correction 
of personnel records. The remaining material will be furnished in 
the near future. 

Sincerely yours, 
GARRISON NORTON, 
Acting Secretary of the Navy. 
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ENCLOSURE 1 


AGENCY FUNCTION: PROCUREMENT OF SUPPLIES 
AND SERVICES 


I. RULEMAKING 


This question is not applicable to the procurement functions of 
the Department of Defense since Congress has not delegated the 
legislative power to regulate the terms upon which members of the 
public may contract for furnishing defense supplies. The Defense 
ei ag in its proprietary role has no legislative or rulemaking 
power to bind or limit the conduct of private — in any way. 
R prbeit in this role it uses its bargaining power, insofar as possib le, to 
insert standard provisions in procurement contracts in the interest 
of simplification of the procurement process. These standard pro- 
visions are set es in the capa) <d Services Procurement Regulation 
(32 C. F. R., subpt. A) which also includes procurement procedi ures 
of a vunckeonine c cbhsanter. This regulation is essentially a manual 
of contracting practices common to the military departments under 
the common statute regulating their purchase procedure—the Armed 
Services Procurement Act of 1947 (now for the most part codified in 
10 U.S. C., sees. 2301-2314) 

Congress, by contrast, has retained the power to fix the terms of 
Government purchases. Typical examples of congressional exercise 
of this power affecting defense contracts are found in the provisions of 

Armed Services Procurement Act of 1947 that negotiated con- 
tracts shall contain a warranty by the contractor against contingent 
fees (10 U. S. C., sec. 2306 (b)), and that negotiated contracts shall 
provide for the examination of contractors’ and | subcontractors’ records 
by the aoa »troller General for a period of 3 years after final payment 
(10 U. S.C. sec, 2313 (b)) 

2. Insofar as the procurement functions of the Department of 
Defense are the subject of internal regulation, such procurement regu- 
lations are issued pursuant to title 5, United States Code, section 22, 
and pursuant to title 10, United States Code, section 2202 (70A Stat 
120 (1956)), which provides as follows: 

Notwithstanding any other provision of law, an officer or agency of the Depart- 
ment of Defense may obligate funds for procuring, producing, warehousing, or 
distributing supplies, or for related functions of supply management, only under 
regulations prescribed by the Secretary of Defense. The purpose of this section is 
to achieve the efficient, economical, and practical operation of an integrated supply 
system to meet the needs of the military departments without duplicate or over- 
OEE operations or functions. 


, 


. The formulation of procurement policies and_ procedures is 
exeepted from public rulemaking. See section 4 of the Administra- 
tive Procedure Act. Notwi thstanding this statutory exemption, it 
is the policy of the Department of Defense to submit significant 


+ 


proposed revisions to the Armed Services Procurement Regulation 


to representative in lustry groups for their comments and recom- 
mendations. For a detailed statement and ill ie - this policy 
see exhibit A (following answers se * [). Moreover, by De partment 
f Defense Instruction No. 51 f May 25 954 '(e xhibit B), the 
oO eiense instruction No. 9, 1954 (exhibit 6b), the 


Assistant Secretary of ralaian Geese 2 a Logistics) has ests ablished 
Procurement and Production Industry Advisory Committee for the 
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purpose of providing “advice and recommendations” to the Assistant 
Secretary of Defense (Supply and Logistics) on ‘“‘broad policy and 
important procedural aspects of procurement and production matters 
pertaining to the Department of Defense regulatory or directive 
material and its impact on industry.” Since the formation of this 
Industry Advisory Committee in 1954 some 20 meetings have been 
held and have covered a wide range of contracting terms - and policies. 
More recently, by Department of Defense Instruction No. 5126.16 of 
January 17, 1957 (exhibit C), the Secretary of Defense has established 
a Small Business Industry Advisory Committee to assist the Depart- 
ment in formulating and executing procurement policies to the end 
that a “fair proportion of the total purchases and contracts for 
supplies and services shall be placed with small business concerns.” 
See title 10, United States Code, section 2301. 

So while it is technically true to say that the statutory exemption 
of public contracts from public rulemaking explains the absence of 
the formality of public notice in the formulation of procurement 
policies and procedures, it is impossible for the Department, as a 
practical matter, to establish significant procurement policies or to 
direct its procurement officers to contract on prescribed terms that 
are unacceptable to the business community. And contract terms 
and policies to which the business community, through their collec- 
tive representation, will not assent are avoided by the process of 
industry coordination described above. 

So far as public dissemination of Defense Department procurement 
regulations is concerned, the Armed Services Procurement Regula- 
tion is published in the Code of Federal Regulations (32 C. F. R., 
subpt. A). Supplementary procurement instructions of the military 
departments—the Army Procurement Procedures, the Navy Pro- 
curement Directives, and the Air Force Procurement Instruction— 
are available for purchase from the Superintendent of Documents. 

There is no statute, applicable to the formulation of the pro- 
curement policies and procedures of the Department of Defense and 
the military departments, that requires notice, hearing, and record 
of hearing. 

Covered by the answer to question 3, above. 

(a) Covered by the answer to question 3, above. 

(6) There is no such statutory requirement applicable to the for- 
mulation of procurement policies and procedures. 

Deviations from the Armed Services Procurement Regulation 
affecting one contract or transaction are authorized when special 
circumstances warrant; deviations affecting more than one contract 
or contractor are subject to the advance approval of the Assistant 
Secretary of Defense (Supply and Logistics). This deviation pro- 
cedure is in recognition of the fact that the Armed Services Procure- 
ment Regulation does not regulate contractors but procurement 
officials of the Department of Defense, and that occasionally con- 
tractors will not do business on the terms prescribed for procurement 
officials by the Armed Services Procurement Regulation. 

8. Proposed amendments to the Armed Services Procurement Regu- 
lation originating with members of the public—including Department 
of Defense contractors and industry trade associations—are ordinarily 
referred to the Armed Services Procurement Regulation Committee 
for consideration. Significant. changes to the Armed Services Pro- 
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curement Regulation are coordinated with industry representatives, 
described in the response to question 3, above. 

Separate records are not maintained by the Department of Defense 
and the military departments which would indicate the extent to 
whic h modifications to the procurement regulations are based upon 

‘petitions’? by members of the public. 

9. It would be very difficult to allocate the proportion of procure- 
ment regulations assignable to each of the categories of this question. 
In a fundamental sense all regulations and directives of the Depart- 
ment are incident to its essentially military function of national 
defense. 

So far as the formulation of the proprietary policies of the Depart- 
ment of Defense is concerned, public consultation is important in some 
cases and a waste of time in others. For example, the Department of 
Defense could hardly expect to have contractor acceptance of cost 
principles applicable to cost-reimbursement type contracts in the 
absence of industry coordination of such principles along the lines indi- 
cated in the answer to question 3, above. On the other hand, the 
Department’s procurement regulations include such matters as instrue- 
tions for the numbering and distribution of contracts, for the designa- 
tion of inspection and payment offices, and for numerous other house- 
keeping matters. The point is the difficulty of separation of the two 
classes by any verbal formalization—particularly at the statutory 
level—simply because whether consultation is appropriate ‘s a matter 
of judgment. It would seem more prudent to leave to agency dis- 
cretion the extent to which representatives of the public or business 
community should be consulted in the formulation of procurement 
policies. And once such consultation seems appropriate, there appears 
no reason why its accomplishment need be circumscribed by statutory 
formalities. We are not aware of complaints from the business com- 
munity that the informal procedure of industry coordination outlined 
in the answer to question 3 above is inadequate to apprise interested 
persons of the policy then under consideration. 

A further objection to mandatory public participation in the 
formulation of the procurement and other proprietary type policies 
of the Department of Defense is that some of these policies are of a 
confidential business character. For example, the military depart- 
ments may have developed certain pricing and negotiation techniques 
for the procurement of guided missiles at advantageous—but faur— 
prices. Such techniques are ordinarily written down and may well 
constitute rules in the sense of agency policy within the meaning of 
the Administrative Procedure Act. But to publish or to admit the 
public to the formulation of such a policy could only put the Govern- 
ment at serious disadvantage in the negotiation of the contracts for 
which the policy was intended. Certainly there is no comparable 
disclosure required of private parties to Government contracts, and 
it would be unthinkable for the Government, in its proprietary 
capacity, to participate in the formulation of the business policies 
and practices of the firms with which it deals. 

The use of advisory groups is covered in the answer to question 3, 
above. See also House Committee on Government Operations, 
Replies From Executive Departments and Federal Agencies to 
Inquiry Regarding Use of Industry Advisory Committees, Part 4, 
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Department of Defense (84th Cong., 2d sess. (1956) (Committee 
print)). 

10. It is not the practice of the Department of Defense to accom- 
pany the issuance of any procurement policy or procedure with the 
recital described in question 10 (a). Nor, in the procurement field, 
are there rules of procedure that designate the type of submission 
which the Department of Defense will consider as relevant. However, 
in connection with the coordination of significant procurement policies 
and procedures with representatives of industry, it is, of course, our 
policy to consider all relevant comments. 

This question is not applicable to the procurement policies of 
the Department of Defense. As a matter of policy, however, amend- 
ments to the Armed Services Procurement Regulation ordinarily are 
binding upon our procurement personnel 90 days after publication. 

[his question is not applicable to the procurement policies of 
the Department of Defense. 

13. The procurement regulations of the Department of Defense 
undergo frequent changes and additions. Representative revisions 
to the Armed Services Procurement Regulation issued during 1955 
and 1956 are furnished herewith as exhibit D (available in the com- 
mittee files). 

14. So far as the granting of contracts under the Armed Services 
Procurement Act is concerned, the standards laid down by the Con- 
gress are, on the whole, clear and susceptible of administration. Since 
its enactment in 1947, the Armed Services Procurement Act has been 
twice amended: First, in 1951 by Public Law 245, 82d Congress, to 
provide for the examination by the Comptroller General of certain 
records of contractors and subcontractors in the case of contracts 
negotiated without advertising; and, secondly, in 1953 by section 15 of 
the act of August 9, 1955 (69 Stat. 551), to provide for the invalidation 
of any advertised contract as to which the specifications are either 
improperly restrictive of competition or are not reasonably available 
to competent bidders. (See H. Rept. 1350, 84th Cong., Ist sess., 11 

(1955).) 

The Armed Services Procurement Act commits the granting of 
procurement contracts to the discretion of the military departments 
within the framework of the standard for the award of advertised 
contracts to ‘‘the responsible bidder whose bid conforms to the 
invitation and will be most advantageous to the United States, price 
and other factors considered,’’ on the one hand and within the hmits 
of the 16 explicit circumstances specified in section 2 (c) of that act 

(10 U.S. C., sec. 2304 (a)) permitting the negotiation of contracts on 
he other hand. In the field of negotiated contracts, the act author- 
izes the agency head to “make any “kind of contract that he considers 
will promote the best interests of the United States,” subject to (1) a 
prohibition against the use of the cost-plus-a-percentage-of-cost 
system of contracting; (2) a determination by the agency head or his 
delegatee, prior to the use of a cost or incentive type contract, that 
“such a contract is likely to be less costly to the United States than 
any other kind of contract or that it is impracticable to obtain property 
of the kind or quality required except under such a contract”; and 
(3) to a limitation upon the amount of profit or fee under cost-type 
contracts. (See 10 U.S. C., sec. 2306.) 
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Exarpit A 


PROCEDURE FOR THE INDUSTRY COORDINATION OF DEFENSE DEPARTMENT 
PROCUREMENT POLICIES 


In April 1949 a procedure was adopted by the Munitions Board for the indus- 
try coordination of Defense procurement policies. Although there have been 
organizational changes in the Department of Defense since 1949, the procedure 
then adopted has remained essentially unaltered. The procedure is as follows: 

(a) A draft procurement regulation is prepared by a task force of depart- 
mental personnel, in coordination with various departmental procuring activities. 

(b) Comments are obtained from appropriate representatives of industry with 
respect to the draft. 

(c) Coordination is undertaken with the General Accounting Office on matters 
of interest to the Comptroller General. 

(d) The draft is appropriately modified in the light of the comments received, 
and the revised draft is submitted for final departmental approval, accompanied 
by a statement of the objections of industry and the General Accounting Office 
which are not fully met in the proposed draft. 

(e) Final determination of the entire problem is by the Assistant Secretary 
of Defense (Supply and Logistics) in coordination with the Assistant Secretaries 
of the military departments concerned with procurement matters. 

The following associations are ordinarily consulted for the industrial coordina- 
tion aspects of procurement regulations: 


1. Automobile Manufacturers Association 


2. Machinery and Allied Products Institute 

3. Aircraft Industries Association 

4. Radio-Electronics-Television Manufacturers Association 
5. National Association of Manufacturers 

6. National Security Industrial Association 

7 United States Chamber of Commerce 


Other associations are added to this list whenever a special skill or interest is 
encountered. For example, where an accounting problem is being considered, 
the advice of the American Institute of Accounting is customarily sought; when 
a matter relates particularly to shipbuilding, the Ship Builders Council is invited 
to comment; and when a matter relates to steel production, the views of the Iron 
and Steel Institute are invited. When a matter concerns the machine-tool 
industry, the National Association of Machine Tool Builders is also utilized. 

The industrial associations are given approximately 2 months in which to 
comment. Next, the original task force undertakes a reevaluation of the problem 
in light of the comment received and presents for consideration a revised proposal 
which accommodates as much of the comment as it believes appropriate for in- 
clusion into the policy and in keeping with the above procedure, presents the 
important issues contained in the industrial views which were not incorporated 
into the draft, supported by the reasons such views were not included. At succes- 
sive levels of consideration, drafts are often adjusted by the inclusion of industrial 
views not so included by the task force. In any event, all significant views not 
so included are ultimately presented for consideration by the Assistant Secretary 
of Defense and by the Procurement Secretaries of the military departments. In 
the absence of a problem which might affect highest DOD or governmental policy, 
the policy is decided at this level. 

There follows an example of an actual case utilizing the above procedure. 
The project involves the development of DOD policy in the selection of types of 
contracts for negotiated procurement. 

July 1953: Task foree formed for consideration of the problem, using as the 
basis for departure an existing draft prepared by the OASD (Supply and Logistics) 
staff. 

June 1954: Draft completed, and authorization received that the draft was 
satisfactory for use in the collection of comment from the bureaus and offices of 
the Navy, the technical services of the Army, and the cognizant procurement- 
related commands of the Air Force. 

September 1954: Comment received, and evaluated. Evaluated report 
prepared in light of the comment received. 

October 1954: DOD proposed draft submitted to the following industrial 
associations for comment: 
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1. American Ordnance Association 

2. Automobile Manufacturers Association 

3. Machinery Allied Products Institute 

4. Aircraft Industries 

5. Radio-Electronies-Television Manufacturers Association 
6. National Association of Manufacturers 

7. National Security Industrial Association 

8. United States Chamber of Commerce 

9. National Machine Tool Builders’ Association 


December 1954: Industrial comment received and evaluation of the comment 
started. 

January 1955: Original task force evaluated comment of industry, accom- 
modated as much of the comment as they believed appropriate for inclusion into 
the policy and isolated the important issues contained in the industrial views 
which were not incorporated into the draft, accompanied by arguments supporting 
the nonacceptance of the views. 

February 1955: Editing authorized, and completed. 

March 1955: Industrial views considered by the Assistant Secretary of Defense 
(Supply and Logistics), after receiving the written concurrence in the proposal 
by the members of the DOD Materiel Secretaries’ Council. 

April 1955: Policy published and distributed within the DOD and put on sale 
to the public by the Superintendent of Documents. 

May 27, 1955: Published in the Federal Register. 





Exuisit B 
Number: 5126.6 
Date: May 25, 1954 


DEPARTMENT OF DEFENSE INSTRUCTION 


Subject: Procurement and Production Industry Advisory Committee. 
I. Organization 


In accordance with the general provisions of Department of Defense directive 
No. 5126.1, dated August 13, 1953, a Procurement and Production Industry 
Advisory Committee is hereby established with the purpose, membership, and 
mode of operation defined as follows. 


IIT. Purpose and membership 


The purpose of the Procurement and Production Industry Advisory Committee 
is to provide advice in the broad fields of procurement and production. The 
committee shall consist of not to exceed 10 members from industry selected by 
the Assistant Secretary of Defense (Supply and Logistics), which represent a 
substantial cross section of the industrial community. The committee shall 
operate under a Government chairman selected by the Assistant Secretary of 
Defense (Supply and Logistics). 

III. Scope 


The Procurement and Production Industry Advisory Committee will provide 
advice and recommendations to the Assistant Secretary of Defense (Supply and 
Logistics) on broad policy and important procedural aspects of procurement and 
production matters pertaining to the Department of Defense regulatory or direc- 
tive material and its impact on industry. 


IV. Operation 


The committee will be organized and operated in accordance with the policies, 
rules, procedures and limitations contained in OSD instructions governing the 
establishment and operation of Department of Defense industry advisory 
committees. 

The committee or appropriate groups thereof, will be available to the military 
departments for advice in special areas of interest to a single department. The 
Office of the Assistant Secretary of Defense (Supply and Logistics) will coordinate 
requests for such services. 

<r, ton 
Assistant Secretary of Defense (Supply and Logistics). 
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Exuisir C 
Number: 5126.16 
Date: January 17, 1957 


DEPARTMENT OF DEFENSE INSTRUCTION 


Subject: Small Business Industry Advisory Committee 


I. General 

In accordance with the general provisions of Department of Defense Directive 
5126.1, a Department of Defense Small Business Industry Advisory Committee 
is hereby established with functions and membership as set forth herein. 
II. Purpose 


The Small Business Industry Advisory Committee (hereinafter referred to as 
the committee) will Breen advice and recommendations to the Assistant 
Secretary of Defense (Supply and Logistics) on broad policy and important pro- 
cedural matters pertaining to the Department of Defense small-business program. 
III. Membership 


The committee shall consist of members from private industry selected by the 
Assistant Secretary of Defense (Supply and Logistics) to represent a cross-section 
of the business community. In the selection of members, due consideration will 
be given to representation from independent small, medium, and large enterprises, 
different geographical areas, and appropriate professional groups. 

IV. Operation 


The committee will be organized and operated in accordance with the policies, 
— procedures and limitations contained in OSD Administrative Instruction 

o. 26. 

The committee or appropriate groups thereof will be available to the military 
departments for advice in special areas of interest to a single department. 
Requirements for such services should be made to the Assistant Secretary of 
Defense (Supply and Logistics). 

Perkins McGuire, 
Assistant Secretary of Defense (Supply and Logistics). 


ENCLOSURE 2 


AGENCY FUNCTION: PROTECTION AND PRESERVATION 
OF NAVIGABLE WATERS 


CORPS OF ENGINEERS 
I. RuLEMAKING 
Answer to question 1 


(a) (1) Section 4 of the River and Harbor Act of August 18, 1894 
(28 Stat. 362), as amended by sections 6 and 11 of the act of June 13, 
1902 (32 Stat. 374), and by section 7 of the act of August 8, 1917 (40 
Stat. 266; 33 U.S.C. 1). The Secretary of the Army is authorized 
to prescribe such regulations for the use, administration, and naviga- 
tion of the navigable waters of the United States as in his judgment 
the public necessity may require for the protection of life and prop- 
erty, or for protection of operations of the United States in channel 
improvement, covering all matters not specifically delegated by law 
to some other executive department. 

(2) The provisions of the act of Congress approved April 22, 1940 
(54 Stat. 150; 33 U.S. C. 180, 258, and 318). The Secretary of the 
Army may, after investigation, by rule, regulation, or order, desig- 
nate such areas as he may deem proper as “special anchorage areas ;” 
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such special anchorage areas may from time to time be changed, or 
abolished, if after investigation the Secretary of the Army shall deem 
such change or abolition in the interest of navigation. 

(3) Section 7 of the River and Harbor Act of March 4, 1915 (38 
Stat. 1053; 33 U.S.C. 471). The Secretary of the Army is authorized 
to define and establish anchorage grounds and to adopt rules and 
regulations in relation thereto. 

(4) Section 5 of the act of August 18, 1894 (28 Stat. 362), as 
amended by section 8 of the act of June 13, 1902 (32 Stat. 374; 33 
U.S. C. 499). Section 4 of the Bridge Act of March 23, 1906 (34 
Stat. 85; 33 U.S. C. 494). It is the duty of bridge owners to operate 
drawbridges under such rules and regulations as the Secretary of the 
Army deems necessary for the passage of watercraft. 

(5) Act of May 9, 1900 (31 Stat. 172; 33 U.S. C. 410). The Secre- 
tary of the Army is authorized to prescribe rules and regulations to 
govern the floating of loose timber and logs, and sack rafts of timber 
and logs, and other methods of navigation on waterways whereon the 
floating of loose timber and logs and sack rafts is the principal method 
of navigation. 

(6) Section 7 of the River and Harbor Act of August 8, 1917 (40 
Stat. 266; 33 U.S. C. 1) and section 1-4 of chapter XIX of the Army 
Appropriation Act of July 9, 1918 (40 Stat. 892; 33 U.S.C. 3). The 
Secretary of the Army is authorized to prescribe regulations for the 
use of navigation of waters endangered or likely to be endangered by 
coast artillery fire, or by the proving operations of Government ord- 
nance proving grounds, and of waters occupied by submarine mines, 
mine fields, submarine cables, or other material and accessories per- 
taining to seacoast fortifications, or by any plant or facility engaged 
in the execution of any public project or river and harbor improvement. 

(7) Section 4 of the act of March 3, 1905 (33 Stat. 1147; 33 U.S. C. 
419). The Secretary of the Army is authorized to prescribe regula- 
tions to govern the transportation and dumping into any navigable 
water, or waters adjacent thereto, of refuse materials. 

(8) Section 3 of the Flood Control Act of June 22, 1936 (49 Stat. 
1571; 33 U. S. C. 701c), authorizes the Secretary of the Army to 
prescribe regulations for the use of storage allocated for flood. control 
or navigation at reservoirs constructed wholly or in part with Federal 
funds provided on the basis of such purposes. 

(9) Section 7 of the Flood Control Act of December 22, 1944 
(58 Stat. 890; 33 U. S. C. 709), authorizes the Secretary of the Army 
to prescribe regulations for the use of storage allocated for flood 
control or navigation at reservoirs constructed wholly or in part with 
Federal funds provided on the basis of such purposes. 

(10) Section 4 of the Flood Control Act of December 22, 1944, as 
amended by section 4 of the Flood Control Act of 1946, approved 
July 24, 1946 (58 Stat. 889; 16 U.S. C. 460d), authorizes the Secretary 
of the Army to prescribe rules and regulations to govern the public 
use of reservoir areas for recreational purposes. 

(11) Section 3 of the Oil Pollution’ Act, 1924, of June 7, 1924 
(43 Stat. 605; 33 U.S. C. 433), authorizes the Secretary of the Army 
to prescribe regulations permitting the discharge of oil from vessels 
in such quantities, under such conditions, and at such times and 
places as in his opinion will not be deleterious to health or seafood, 
or a menace to navigation, or dangerous to persons or property en- 
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gaged in commerce on such waters, and for the handling, loading, and 
unloading of oil. 

(12) The General Bridge Act of March 23, 1906, provides that the 
Secretary of the Army may at any time and from time to time pre- 
scribe the reasonable rates of toll for transit over any bridge con- 
structed subject to the provisions of the act. Section 17 of the act 
of June 10, 1930 (46 Stat. 552; 33 U.S. C. 498a), and an act of June 27, 
1930, extends this provision to bridges previously authorized by acts 
of Congress specifically reserving to Congress the right to regulate 
subsequently tolls on such bridges, and the right to alter, amend, or 
repeal such act, respectively. 

(13) The act of August 21, 1935 (49 Stat. 670; 33 U.S. C. 503-507), 
authorizes the Secretary of the Army to regulate tolls on bridges over 
navigable waters of the United States which bridges are used for the 
purposes of travel or transportation of interstate or foreign commerce, 
except (a) bridges subject to the provisions of the General Bridge Act 
of 1906 (b) bridges built under the authority of the legislature of the 
State across waterways the navigable portions of which lie wholly 
within the limits of a single State, and (c) bridges on which the tolls 
are prescribed by a contract entered into by or with any State or 
political subdivision thereof, or any municipality. 

(14) The General Bridge Act of 1946 (title V of the Legislative 
Reorganization Act of 1946), approved August 2, 1946 (60 Stat. 847: 
33 U.S. C. 525-533). The Secretary of the Army may at any time, 
and from time to time, prescribe the reasonable rates of toll for such 
transit over bridges covered by the act, and the rates so prescribed 
shall be the legal rates and shall be the rates demanded and received 
for such transit. 

(6) The Secretary of the Army is authorized by statute to exercise 
these powers. 

(c) A limited delegation of authority to act under title 33, United 
States Code, section 499 (par. 1 (a) (4) above) has been given to the 
Chief of Engineers. Under that delegation he is authorized to pre- 
scribe regulations to govern the limited operation of bridges when it 
has been found, after due public notice, that there is no valid opposition 
thereto. 

Answer to Question 2 


See description of rulemaking powers in 1 (a) above. 


Answer to Question 3 


Introductory note-—Organization, practice and procedure, sub- 
stantive rules, policy, and interpretations have been published in Part 
209: Rules Relating to Administrative Procedure, title 33, Code of 
papers Regulations. The more pertinent provisions are quoted 

elow: 


Notice and hearing.—Public hearings are required unless the report of the dis- 
trict engineer convincingly demonstrates that from the circumstances no proper 
objection to the structure can exist. In any event a public notice must be issued 
to all interested parties. 

The notice is a brief formal statement identifying the application, to which the 
hearing relates, indicates the place and time of hearing, customarily 30 days 
after notice, and indicates the particular issues to which the hearing will pertain. 
Notice is communicated to the applicant by letter and mailed to State, county, 
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and municipal authorities and all other known interested parties. It is also 
posted at the post office nearest the site and pulbic places in the vicinity. 

Hearings are public and conducted in an informal manner. The district 
engineer, or another officer attached to his staff, presides. At the opening of the 
hearing the presiding officer announces (i) the purpose of the hearing, (ii) that the 
Department desires all interested parties to make full and frank statements of 
their views, (iii) that the Department will consider all evidence and arguments 
presented, and (iv) that later ex parte evidence and argumenis are not desired 
unless the matter is new, material, and could not be presented at the hearing. 
The statutes bearing on the subject matter of the hearing and any other pertinent 
documents are read aloud and the discussion is then opened. The submission of 
written statements is invited and encouraged. Anyone desiring to do so may 
speak. Statements, written or oral, are not under oath, and cross-examination 
js not usually permitted. No fixed order has been established for the presentation 
of evidence or argument although-proponents are generally heard first, followed 
by opponents with full opportunity afforded for rebuttals. 

(a) A public hearing as described above, at which anyone desiring 
to do so may present evidence or arguments, plus investigation by the 
district engineer are the primary means of collecting data. The 
information and views previously gathered by the district engineer are 
also presented for discussion at the hearing. 

(b) Notice is accomplished by mailing to all persons on a mailin 
list caieaahied by the district engineer, plus publications in loca 
newspapers, posting in post offices, and publication in the Federal 
eget when a matter is of more than local interest. 

) Public hearings are conducted as described in the above excerpt 
seme the Code of Federal Regulations. 

(d) Rules are accompanied by a concise general statement of their 
basis and purpose. In controverted cases proposed recommendations 
by the district engineer are made public, and objections thereon are 
heard by the district engineer before forwarding his recommendation 
to ae authority. See the answer to question 10 (a) below. 

) All rules under these acts are published in the Federal Register 
ae the Code of Federal Regulations. 


Answer to wr 4 


The act of August 21, 1935 (33 U.S. C. 503) concerning regulation 
of tolls is the only hbo relating e this agency function which 
requires notice, hearing, and record. [An example of a toll case 
illustrative of the type of notice, hearing, and record (tab A) is avail- 
able in the committee’s files.} 

The procedures set forth in section 4 of the Administrative Pro- 
cedure Act are followed in the other rulemaking functions described 
herein. 

Answer to question 5 


(a) Written submissions are permitted, 

(b) There is no prescribed form for written submission. 

(c) Any interested party may present discussion, arguments, and 
testimony. There is generally no cross-examination in the hearings, 
except in the formal hearings on tell agRRTON (See the answer to 
question 4 above.) 

(dq) Intervention is freely permitted. 

(e) There is never occasion for consolidation of proceedings. 

(f) In formal proceedings concerning regulations of tolls, the 
examiner makes a recommended decision. | The recommended decision 
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and comment thereon by the interested parties are forwarded to 
superior authority. In the more informal proceedings concerning the 
other types of rulemaking herein considered, the district engineer 
makes a recommendation and forwards it to superior authority forth- 
with. If the case is a controverted one, the district engineer makes a 
proposed recommendation and hears further argument on it before 
forwarding any recommendation to higher authority. 

(g) The recommendation of the district enzineer is passed upon by 
the division engineer, the Chief of Engineers and, where required, the 
Secretary of the Army. The Department of the Army considers 
submissions presented by interested parties at any stage in the pro- 
ceedings. 


Answer to question 6 


(a) Public participation has been afforded in all the rulemaking 
proceedings considered herein, by virtue of the significant public 
interest involved in the proceedings. 


(6) None. 


Answer to question 7 


Existing rules are generally modified in response to request from 
affected parties. The procedure in any amendment is identical with 
that followed in promulgating the original rule. No individual 
exceptions to rules or rulemaking procedures are granted. 


Answer to question 8 


Any interested party may petition for issuance or amendment of a 
rule. Upon receipt thereof, the district engineer first makes a pre- 
liminary investigation to determine whether a full investigation is 
justified. If he finds that such full investigation is justified, “the nor- 
mal procedure is followed, including public notice or hearing. If he is 
not convinced, he reports to the Chief of Engineers for further consid- 
eration of the case. 

In fiscal year 1955, 53 petitions were received and 49 regulations 
adopted or modified. In fiscal year 1956, 68 petitions were received 
and 68 regulations were adopted or modified. No regulations were 
initiated by the Corps of Engineers. 


Answer to question 9 


(a) Many of the rules considered herein are of military or naval 
significance. Since the procedures in paragraph 4 of the Adminis- 
trative Procedure Act are followed in all cases, there has been no need 
to characterize particular rules as involving or not involving military 
or naval functions. 

(6) None. 

(c) A small proportion of the rules considered herein concern the 
public use of federally owned lands and waters in recreational areas 
connected with flood-control projects. See paragraph 1 (a) (10) 
above. These regulations involve “public property.” The other 
regulations considered herein do not fall into any of the categories 
listed under this heading. 

Public participation in the formulation of rules relating to protec- 
tion and preservation of navigable waters is desired and sought by 
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the agency in order to aid in determining their effect on public and 
private interests. 

Advisory groups are used in the formulation of rules for the use of 
recreational areas. Initially a master plan for use of an area is 
prepared in cooperation with interested Federal, State, and local 
interests. Public hearings on the plan are held. The recommenda- 
tions of individuals attending the hearings and of local advisory 
groups are given full consideration. The regulations for the use of 
the area are primarily in the interest of protecting the health and 
safety of the using public and for the protection of Government 
property. Advisory groups afford a convenient means for ascertain- 
ing the interests of the public and for adjusting the desires of various 
governmental agencies. 


Answer to question 10 


(2) No recital is published as a matter of routine. However, in 
controverted cases the policy and practice of the Corps of Engineers 
is pointed out in the following quotation from instructions issued to 
all district. engineers: 

In a rulemaking or ratemaking case it is impracticable for the district engineer 
to formulate his findings and conclusions prior to the hearing. This is done 
after the hearing. However, it may be advisable in a particular case for the 
district engineer to summarize the results of the entire investigation, including 
the hearing, and his views based thereon and to make such summary available 


to parties who may be adversely affected in order that they may have an oppor- 
tunity to attack and rebut it. 


(6) No. ; 
Answer to question 11 


(a) The agency has promulgated regulations effective on publica+ 
tion in the Federal Register where an urgent necessity existed for the 
conduct of operations pertaining to the national defense and where 
an urgent necessity existed requiring prompt action in the public 
interest. [Photocopies of four such rules, promulgated in 1955 and 
1956 (tab B), are available in the committee’s files.] 

(6) None. 


Answer to question 12 


No specific statutory authority. 


Answer to question 13 











Total__. . ome 49 


Regulations established or modified | Fiscal year | Fiscal year 
1955 1956 

Special anchorage areas, act of Apr. 22, 1940 | 3 | 3 
Anchorages, act of Mar. 4, 1915 ; 4 8 
Bridge rules and regulations, act of Aug. 18, 1894__- mma 30 40 
Danger zones, act of July 9, 1918, and act of Aug. 8, 1917_.__-..-- 5 10 
Navigation regulations, act of Aug. 8, 1917 3 | 3 
Restricted area regulations, act of Aug. 8, 1917 4 4 

| 

| 
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Representative copies follow: 
Address reply to: Division Engineer. 


Corps or ENGINEERS, Unirep Srates ARMY 
OrFicE OF THE DIvISION ENGINEER, NEw ENGLAND DIVISION 


857 Commonwealth Avenue, Boston 15, Mass. 


Refer to file: NEDNP. 
May 26, 1955. 
NOTICE 
To Whom It May Concern: 


This office has under consideration a request from the New York, New Haven 
and Hartford Railroad Company, for a modification of the existing regulations 
governing the operation of the drawspan of the railroad bridge over Mystic River, 
between Mystic and West Mystic, Connecticut. 

The existing regulations approved March 14, 1952, provide that: 

“At any time, day or night, the draw of this bridge shall be opened immediately 
upon receipt of the call signal for the passage of commercial vessels, vessels owned 
or operated by the United States Government, and vessels employed for police 
or fire proteetion by any town or municipality touching on the Mystic River, 
and as soon as practicable and in no case later than 20 minutes after receipt of the 
call signal for the passage of all other vessels which cannot pass the closed bridge: 
Provided, That the draw shall not be opened when an express passenger train, 
scheduled to pass beyond the bridge without stop, has entered the block in which 
the bridge is located, or when any other train which will entirely cross the bridge 
before stopping has reached the distance signal of the bridge, or when a passenger 
or mail train is actually ready to pass over it, but in any such case the opening of 
the bridge shall not be delayed more than eight minutes after the call signal is 

ven.’ 
™ The application requests that the above regulations be modified to require that 
during the period from 1 November to 31 March, inclusive, the drawspan of the 
subject bridge shall be required to be opened on signal only between the hours of 
6:00 a. m. and 6:00 p. m., in accordance with the existing provisions on train 
movements. If an opening is required between the hours of 6:00 p. m. and 6:00 
a. m., except in an emergency, - 24-hour notice in advance of the time an opening 
is desired will be required. During the period of 1 April to 31 October, inclusive, 
the existing regulations will remain in full force and effect. 

These regulations would not apply to vessels owned or operated by the United 
States nor to vessels employed for police and fire protection by any Town or 
municipality touching on the Mystic River. 

Anyone desiring to submit a statement on the matter, in the interest of naviga- 
tion, is privileged to do so. Such statements should be in writing and to receive 
consideration be received at this office not later than 16 JUNE 1955. 

It will be greatly appreciated if you-will discuss this matter as generally as 
possible among your acquaintances in order that greater publicity among all 
interested parties may be obtained. 

For the division engineer: 

Very truly yours, 
Henry A. Wuircoms, 
Chief, Operations Division. 
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No. 39 
Corps oF ENGINEERS, Unirep States ARMY 


OFFICE OF THE DISTRICT ENGINEER, DETROIT DISTRICT 
600 E. Jefferson Avenue, Detroit 26, Michigan 
NCEVK 


Avucust 22, 1955. 
Notice oF Pustic Heartna Camp CLAYBANKS Frrina AREA 


Proposed Establishment of a Restricted Waterspace Danger Area in Lake 
Michigan for Camp Claybanks, Michigan 


1. A public hearing on the subject ‘Proposed Establishment of a Restricted 
Waterspace Danger Area for Antiaireraft Firing From Camp Claybanks, Michi- 
gan’”’ will be held in the Conference Room of the Whitehall Jeather Company at 
Whitehall, Michigan, on Thursday, 22 September 1955 at 2:30 P. M., Eastern 
Standard Time. This hearing is called to consider the possible restrictions to 
navigation which may result from the proposed establishment of a restricted area 
in Lake Michigan, as shown on the map on the reverse side, for antiaircraft firing 
from Camp Claybanks, Michigan. 

2. All interested parties are invited to be present or to be represented at the 
above time and place. All persons or organizations interested in the approval or 
nonapproval of the establishment of the proposed restricted area, are especially 
urged to be present at the hearing and be prepared to present their case. 

3. Oral statements will be heard, but for accuracy of records, all important 
facts and arguments should be present in writing. Written statements may be 
handed to the undersigned or mailed to the Detroit District Office prior to the 
date of hearing. 

ArtHurR C. NAUMAN, 
Colonel, Corps of Engineers, District Engineer. 

Notice to Postmasters: 

It is requested that the above notice be conspicuously and continuously posted 
until 23 September 1955. 


MSUY- Hi pt. ds—-—- 3 
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Answer to question 14 

(a) Yes. 

(6) No problems. 

(c) No. 

(d) The scope of the discretion of the Secretary of the Army in 
promulgating regulations is indicated in the dese riptions of the statutes 
under which he acts contained in the answer to question 1 (a). The 
statutory language is used in those descriptions. 

There are no such areas 


(f) None. 


AGENCY FUNCTION: ADMINISTRATION OF THE 
RESETTLEMENT ACTS 


RULEMAKING 


1. (a) Secretaries of Army, Navy, and Air Force (subject to the 
approval of the Secretary of Defense) make regulations pursuant to 
and in administration of the resettlemtnt acts. 

(1) Section 501 (b), Public Law 155, 82d Congress (65 Stat. 364; 
act of September 28, 1951, as amended), authorizes reimbursement for 
moving expenses to the owners and tenants of the land ac quired by the 
military departments under acquisition authority contained in that 
statute. 

(2) Section 401 (b), Public Law 534, 82d Congress (66 Stat. 624; 
act of July 14, 1952, as amended), authorizes reimbursement for mov- 
ing expenses to owners and tenants of land acquired by the military 
departments for any public works projects of the departments. 

(6) Secretaries of the Army, Navy, and Air Force, subject to the 
approval of the Secretary of Defense. 

(c) Not delegated. 

The statutes say that reimbursement may be given by the re- 
spective Secretaries “to the extent administratively determined by 
ach to be fair and reasonable under regulations approved by the 
Secretary of Defense.’”’ This clause provides the autnority for 
making rules on these matters. 

3. (a) These rules are not established on basis of data collected. 

(b) No notice is given of the formulation of these rules. 

(c) No hearing is given prior to formulation of these rules. 

(d) The departments make no formal statement of reasons for 
adopting rules under these acts. 

(e) (1) Procedures respecting applications to the Army and Air 
Force for reimbursement under the acts are published in Orders and 
Regulations of the Corps of Engineers, United States Army, and are 
available in offices of district engineers. Those respecting applica- 
tions to the Navy are found in the Department of the Navv Bureau 
of Yards and Docks’ technical publication entitled ‘‘Re.l Estate 
Operations TP-AD-11,” available in the district public works office 
of each naval district. 

(2) Substantive regulations of the respective departments are pub- 
lished in volume 32 of the Code of Federal Regulations. See, e. g., 
sections 536.90-536.107. These regulations cover the scope and con- 
ditions of reimbursement, and the time and place for filing application. 
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(3) Interpretive rules concerning the Army and Air Force regula- 
tions are published in Orders and Regulations of the Corps of Engi- 
neers, United States Army, and in Memorandum Opinions of the Chief 
of Engineers, available at offices of district engineers. Interpretive 
rules regarding Navy regulations are found in the publication cited in 
paragraph 3 (e) (1) above. 

4. There is no statutory provision requiring notice, hearing, or 
record in the making of regulations under the resettlement acts. 
Functions performed under these acts are expressly exempt by the 
acts from all but section 3 of the Administrative Procedure Act. 

5. All applicable questions from this section are answered in the 
response to question No. 3. 
|. 6. (a) Not with respect to the rules under the resettlement acts. 
¥ (6) Not applicable in this case. 

7. Regulations and regulatory procedures concerning the resettle- 
ment acts have been uniformly applied and have not been modified in 
particular cases, 

8. No prescribed procedure with respect to regulations under the 
resettlement acts. 

In 1955 and 1956, no petitions for issuance or change of Resettle- 
ment Act regulations were received. The respective departments dur- 
ing this period initiated two changes in the regulations. _ 

9. (a) These rules involve military and naval functions in that the 
rules apply to certain acquisitions of land by the military depart- 
ments. 

(6) None. 

(c) One hundred percent. , 

Public participation in formulation of these regulations is not con- 
sidered necessary or desirable. There is no way of ascertaining, at 
the time rules are made, which members of the public will be affected 
by the rules. The liberal purpose of the acts can be effectively imple- 
mented by rules promulgated without the expense and administrative 
effort involved in participation by a general public with no identifi- 
able interest. Advisory groups have not been used. 

10. (a) Not with respect to regulations under the resettlement acts, 

(6) Not with respect to regulations under the resettlement acts. 

11. (a) These regulations are effective upon approval. There is no 
requirement of a delay between announcement and taking effect and, 
in view of the nature of the regulations, there appears to be no need 
for a delay. 

(b) Not applicable. 

12. Not with respect to regulations under the resettlement acts. 

13. (a) Procedural Regulations—Revisions of Orders and Regula- 
tions, Corps of Engineers, pertaining to resettlement were published 
January 21, 1955, and February 1, 1956. 

(b) Substantive Regulations—Regulations of the Department of 
the Army, Navy, and Air Force were amended in 1955 and once in 
1956 to accord with statutory amendments as required in Public Law 
534, 83d Congress, and Public Law 161, 84th Congress. These 
amendments were published in the Federal Register. (See e. g. 32 
C. F. R. secs. 536.90 and 536.100 (pocket supplement).) 

(c) One interpretative rule (memorandum opinion) was published 
in 1955. 
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14. (a) Yes. 
(6) None. 
(Cc) No. 


(d) The Resettlement Acts state that the respective Secretaries— 


are authorized, to the extent administratively determined by each to be fair and 
reasonable under regulations approved by the Secretary of Defense, to reimburse 
the owners and tenants * * * for expenses and other losses and damages in- 
curred * * * in the process and as a direct result of the moving * * * because 


of such acquisition of land. * * * 

The acts set certain limits on the payments. Apart from those limits, 
action within the standard prescribed by the acts would appear to 
be committed to agency discretion. Such action takes the form of 
further specification of the scope of reimbursement in regulations and 


interpretive rules, and of decisions on individual requests for reim- 
bursement. 


(e) No. 
(f) Not applicable. 





DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., September 5, 1957. 
Hon. WituiAmM L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarroman: In further reply to your letter of Novem- 
ber 19, 1956, there are submitted herewith 12 copies of the remaining 
Department of Defense answers to the questions set forth in sections 
II-IX of the House Committee on Government Operations’ question- 
naire on administrative organization, procedure, and practice. 

Enclosure (1) contains answers concerning the procedures for the 
settlement of disputes under defense contracts by the Armed Services 
Board of Contract Appeals. Also of importance to defense procure- 
ment are the procedures of the contract adjustment boards of the 
military departments under the authority of title II of the First War 
Powers Act, 1941, as amended, for granting requests of defense con- 
tractors for contract amendments without legal consideration to the 
Government, for the correction of mutual mistakes in defense con- 
tracts and for the formalization of informal contractual commitments, 
whenever such action would facilitate the national defense. The pro- 
cedures for administration of this authority are set forth in 
enclosure (2). 

Enclosure (3) covers the adjudication and related procedures of the 
Corps of Engineers of the Department of the Army for the protection 
and preservation of navigable waters. This is a continuation of 
enclosure (2) to our letter of May 7, 1957, which sets forth the rule- 
making procedures of the Corps of Engineers in regard to navigable 
waters. 

The procedures of the military departments for administrative 
se ae of claims not over $1,000 under the Federal Tort Claims Act 
(28 U.S. C. 2672) and under the Military Claims Act (10 U.S. C. 2733) 
for personal i injury or property damage are set forth in enclosure (4). 

Finally, adjudicative procedures for review by the discharge review 
boards of the military departments of discharges less than honorable 








294 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


from the Armed Forces, and for correction of military records by the 
boards established in the military departments for this purpose are 
covered in enclosures (5) and (6), respectively. 
Sincerely yours, 
F. A. Banrz, 
Assistant Secretary of the Navy (Material). 


ENCLOSURE 1 


AGENCY FUNCTION: SETTLEMENT OF CONTRACT DIS- 
PUTES BY THE ARMED SERVICES BOARD OF CONTRACT 
APPEALS ! 


I. RuLEMAKING 


Nore.—The Armed Services Board of Contract Appeals has no 
rulemaking powers of a legislative or quasi-legislative nature. It 
does possess, however, all powers necessary and incident to the 
proper performance of its duties, and, with the approval of the per- 
tinent Assistant and Under Secretaries of the Army, Navy, and Air 
Force, is authorized to adopt and has adopted its own method of pro- 
cedure and rules for the preparation and presentation of appeals. 
Rulemaking, in this sense, is more appropriate for discussion under 
part II of the questionnaire entitled “Adjudication,’’ and is fully 
discussed in the answer to question 3 therein. 


Il. ApsuDICATION 


(a) Pursuant to the standard-disputes clause of Government 
contracts (appendix B hereto), the Armed Services Board of Contract 
Appeals hears and decides appeals from decisions of contracting officers 
concerning certain disputed questions arising under the contract. 
While the McCarran Act (41 U.S. C. secs. 321, 322 (Supp. ITI, 1956)) 
limits the finality of these decisions in certain respects, there is no 
statute expressly prescribing this manner of settlement of disputes 
under Government contracts. Its basis, therefore, is contractual in 
character. 

(6) While there is no applicable statute, the standard-disputes 
clause provides that appeals from the contracting officer’s decision 
shall be decided by the agency head or his authorized representative. 

(c) By paragraph 4 of the charter of the Armed Services Board of 
Contract Aegan (appendix C in the committee’s files, the Board is 
made the authorized representative of the Secretaries of the military 
departments within the meaning of the standard-disputes clause. 

None of the functions of the Armed Services Board of Contract 
Appeals is performed pursuant to a general grant of statutory 
authority. 

Adjudications of contract disputes by the Armed Services Board 
of Contract Appeals are not required by statute or by the Constitu- 
tion to be determined on the record after opportunity for hearing. 
However, the rules of procedure of the Armed Services Board of Con- 
tract Appeals may be summarized in response to this question as 
follows: 


1 A historical note on the development of administrative procedures for settling certain disputes under 
Government contracts is set forth in appendix A hereto. 
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(a) Notice to parties.—Proceedings before the Board are initiated 
when the contractor, pursuant to the standard-disputes clause to be 
found in most military contracts, takes an appeal from a decision of 
the contracting officer relating to a contract dispute, by giving timely 
written notice of appeal (rules 2 and 3). When the original notice of 
appeal is received by the Board the contractor and the contracting 
officer are promptly so advised, and a copy of the Board’s rules are 
forwarded to the contractor at that time (rule 4) 

(6) Intervention.—Since the issue in any given appeal pertains only 
to the facts and provisions of the particular contract involved, the 
Board’s procedures do not contemplate formal intervention in its pro- 
ceedings by persons not parties thereto. 

(c) Complaint.—Within 30 days after veceiving notice from the 
recorder of the Board that his appeal sis been docketed, the con- 
tractor must file a complaint with the Board (rule 5). 

(d) Answer.—The Government is required to file an answer to the 
contractor’s complaint within 60 days after service of the complaint 
(rule 6). 

(e) Amendments and supplemental pleadings —At any time before 
the hearing or before the submission of the appeal without a hearing, 
the pleadings may be amended subject to conditions fair to both 
parties. The pleadings may be amended to conform to the proof 
presented at the hearing as long as the rights of the parties are fully 
protected (rule 8). 

(f) Motions.—The ASBCA’s rules permit various motions to be 
Hon with regard to lack of jurisdiction (rule 10), failure to state a 
case (rule 11), serving written interrogatories upon the opposing 
party, orders to produce and permit inspection of documents, and 
requests for admission of specified facts (rule 13), and with regard to 
prehearing conferences (rule 14). 

(g) Pretrial conference.—Under rule 14 prehearing conferences may 
be called either on the Board’s own initiative or upon application of 
one of the parties, for the purpose of considering (1) the simplification 
of the issues, (2) the necessity or desirability of amendments to the 
pleadings, (3) the possibility of obtaining adipnesisne of fact and of 
documents which will avoid unnecessary proof, (4) the limitation of 
the number of expert witnesses, and such other ees as inay aid 
in the disposition of the appeal. The prehearing conference is fol- 
lowed by appropriate orders to reflect the actions taken and the 
agreements made by the parties as to any matters considered. 

(h) Voluntary withdrawal or dismissal of proceedings by request of 
private parties.—A contractor may withdraw his appeal at any time 
prior to final decision by the Board. Unless the parties agree other- 
wise (see rule 27), such withdrawal restores the finality the contract- 
ing officer’s decision would have had in the absence of the appeal. 

(2) Discontinuance or dismissal of proceedings by agency action.— 
When there are questions of fact as to which there is no substantial 
controversy, Government counsel may agree with appellant or its 
attorney as to such facts; and whenever it appears that they are in 
agreement as to disposition of the controversy, the Board may sus- 
pend further processing of the appeal m order to permit reconsidera- 
tion by the contracting officer (rule 27 
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Upon completion of the pleadings the Board may request the 
appellant to show cause why the appeal should not be dismissed for 
failure to state a case (rule 11) 

(7) Consent orders.—Not applicable. 

) Default adjudication.—Not applicable. 

There are no such statutory provisions. 

(a) Covered by the answer to question 3, supra. 

(3) Covered by the answer to question 3, supra. 

(c) Oral hearings are had upon at least 15 days’ notice to both parties 
(rule 17), with either or both parties entitled; upon suitable notice to 
the Board, to make written submissions by brief within a specified 
time in lieu of attendance at such hearing (rule 18). At the — 
on the merits the parties may offer such relevant evidence as they ma 
deem appropriate and as would be admissible under the vewaliy 
accepted rules of evidence applied in Federal district courts of the 
United States in nonjury trials, subject to the exercise of reasonable 
discretion by the presiding m rember in supervising the extent and 
manner of presentation of such evidence, and in ree eiving in evidence 
such evidentiary material as letters, affidavits, and the like, not ordi- 
narily admissible under the generally accepted rules of evidence. 
Opport unity also exists at the hearing for the presentation of stipula- 
tions of fact agreed upon by the parties, and stipulations of the testi- 
mony witnesses would, if present, give; and for the examination of 
witnesses orally before the Board (rules 20 and 21), and for the filing 
of posthearing briefs (rule 23). In the absence of an order by the 
Board to the contrary, testimony and arguments at hearings are re- 
ported verbatim, a transcript of the proceedings being available to the 
contractor (rule 23) 

(d) through (g) Not applicable. 

(a) Yes. As explained in the answer to question 3, supra, the 
Armed-Services Board of Contract Appeals, pursuant to a contractual 
provision in armed-services contracts, hears and decides appeals 
taken by contractors from decisions of contracting officers concerning 
disputes arising under those contracts. Opportunity for a trial- -type 
hearing is afforded contractors so that decisions of the Board will be 
as fair as procedural safeguards can make them fair. 

(b) No statutory requirement for notice or hearing. 

Pursuant to rule 29, either the contractor or the Government, or 
both, may file, within 30 days from receipt of the decision of the 
ASBCA, a motion for reconsideration of the Board’s decision. Mo- 
tions for reconsideration are disposed of by written decisions as in 
the case of original decision. The rules are uniform and are published. 

8. For the procedure whereby the Board accords contractors the 
right to petition for an adjudication, see the answer to question 3 
supra. For the procedure for the amendment or setting aside of 
decisions of the Board, see the answer to question 7 supra. 

During 1955 the Board received 643 appeals, and 118 of these 
were adjudicated. During 1956 the Board received 773 appeals, 
and 69 of these were adjudicated. No similar actions were initiated 
by the Board. 

9. (a) In one sense, all these adjudications fall in this category 
since they involve contracts of the military departments. 

(6) None. 

(c) 100 percent. 
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There is no statutory basis for this classification. 

10. (a) Each decision of the Board contains a recital or discussion 
of all facts pertinent to the issue or issues involved and necessary to 
resolution of the appeal. Although all relevant matter presented to 
the Board is thoroughly considered, a specific recital of that fact is 
not made in all decisions. 

(6) This has been covered in the answer to question 5 (c) supra. 

11. (a) and (b) Under the McCarran Act (41 U.S. C., sees. 321, 322 
(Supp. III, 1956)) decisions of the Board are final and conclusive 
except as to questions of pe and except as to questions of fact where 
the decision is fraudulent, capricious, arbitrary, so grossly erroneous 
as necessarily to imply bad faith, or is not supported by substantial 
evidence. For the Board’s proce edure, see the answers to questions 
3 and 5 supra. 

(c) and (d) Not applicable. 

(e) and (f) See the answers to questions 3 and 5, supra. 

(g) Not applicable. 

12. 11 (a) and (b) All decisions of the Board are subject to a sub- 
sequent trial insofar as questions of law are concerned; as to questions 
of fact, a trial de novo may be had where the standards for determina- 
tion prescribed by the McCarran Act have not been met. See 11 
(a) and (b) supra. 

11 (c) and (d) None. 

11 (e) and (f) All decisions of the Board come within this category. 
See answer to question 9 supra. 

11 (g) None. 

13. None of the Board’s adjudications is required by statute to be 
determined on the record after opportunity for agency hearing, 

14. Not applicable. 

At all times the Board gives the contractor and the Govern- 
ment counsel full opportunity to present evidence of factual and docu- 
mentary material, to make whatever pertinent argument desired, and 
to stipulate, adjust, or settle the matters in dispute. 

16. (a) Yes. Rule 26 expressly provides that an appellant may be 
represented by an attorney at law. 

(b) The Board’s rules 5, 6, 15, and 17 provide for notices and service. 
Rule 15 authorizes service upon a party by service upon its attorney, 
and where a party is.so represented, the Board’s practice is to serve 
notices upon the attorney. 

The decisions of the Board are available for public inspection, 
and are distributed not only within the Government and to the 
contractors involved but also to certain law libraries of courts, bar 
associations, industry associations, and law schools. Further, Com- 
merce Clearing House. Inc., publishes the decisions of the Board. 

18. Under rule 27 the parties are encouraged to settle adjudications 
by consent. The rule provides for the suspension of the proceedings 
to permit reconsideration by the contracting officer when it appears 
that the contractor and Government counsel are in agreement as to 
disposition of the controversy. Approximately 40 percent of the 
Board’s cases during the past 2 years have been so determined. 

19. The Board does not issue declaratory orders 

20. The issuance of declaratory orders is foreign to the Board’s 
arbitral function of deciding contract disputes. 
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21. In 1955, after consultation between, and consideration of, the 
views of members of the bar, Government lawyers, and members of 
the Board, the procurement Secretaries of the military departments 
adopted new rules for the Board’s operations. The rules which be- 
came effective June 30, 1955, are discussed in the answer to questions 
3 and 5, supra. The rules dealing with prehearing conferences and 
matters of discovery (rules 13 and 14) are the principal new features 
and make the Board’s procedures conform to the modern practices 
followed in Federal and many State courts. The experience of the 
Federal and State courts has demonstrated how effective pretrial and 
discovery procedures are in expediting the adjudication of cases. 

22. All the decisions of the Board are based on matters in dispute 
in each case and are not concerned with the violation of rules. In 
deciding disputed questions under military contracts, the Board does 
follow its prior interpretations of contract clauses and provisions in 
its consideration of the particular facts of each appeal case. 

23. The Board does not have trial examiners. 

24. 1954, 423; 1955, 403; January—September 1956, 419. 

25. In all of the decisions covered by the answer to question 24, 
supra, the contractor-appellant was afforded the opportunity to be 
heard by the Board. Information as to the numbers of cases where 
the appellant waived a hearing and submitted the appeal for decision 
on the written record is not readily available. 

26. (a) Covered by answer to 24, supra. 

(6) Not applicable. 

(c) Not applicable. 

27. Between 10 and 11 months. 

28. (a) Not applicable. 

(6) Not applicable. 

(ec) Covered by 27, supra, to the extent applicable. 

29. Substantially all the Board’s time is spent in adjudicating the 
cases before it. 

30. (a) 772. 

(6) Between 10 and 11 months. 

(c) 419 appeals disposed of in first 9 months of 1956. 

(d) Appeals sustained in whole or in part, 114; appeals denied or 
dismissed, 155; appeals disposed of by agreement, settlement, etc., 150. 

31. Covered by answer to question 22, supra. 

32. This is covered in the answer to question 17. Certified copies 
of decisions, upon issue, are served upon the parties directly or through 
their attorneys. Weekly, if not daily, some decision or dicesions are 
issued. Since July 1, 1956, Commerce Clearing House, Inc., has pub- 
lished decisions of the Board biw eekly as these decisions are printed 
and released for distribution to others than the parties to the appeal. 


III. SEPARATION OF THE FUNCTIONS 


1. Save as to certain limitations on the finality of the Board’s 
decisions imposed by the McCarran Act (41 U.S. C., sees 321, 322 
(Supp. IIT, 1956)), the powers of the Board are not assigned by statute 
or by executive cm The powers of the Board, other than as ex- 
pressed in the “Disputes” clause of contracts of the military depart- 
ments, are derived from its charter (executive) and their exercise is 
quasi-judicial or arbitral in its nature. 
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Not applicable. 

None. 

Not applicable. 

Under no circumstances. 

Not applicable. 

(a) through (e) No. 

. There are no such matters. 

¥ 9. The Board does not consult with any person on questions of fact 
or law in issue, but if in a proper case such should occur, it would only 
be on the basis of both parties to the appeal participating either per- 
sonally or by counsel. 

10. No formal interpretation has been made since section 5 of the 
Administrative Procedure Act only applies to adjudications required 
by statute to be determined on the record after opportunity for agency 
hearing. 

11. The complete record as envisioned by the Board’s rules, includ- 
ing the transcript of the testimony where there is a formal hearing, 
together with briefs or transcript of oral argument—or both—by the 
opposing parties, is made available. There is no agency investigating 
staff. 


CO NI S Ore Co tO 


lV. Insrecrion or Recorps 


To the extent applicable, covered by II 3 and 5, supra. 

Not applicable. 

See 8, infra. 

Not applicable. 

See 8, infra, and II 17 and 32, supra. 

Not applicable. 

The decisions of the Board do indicate the members who concur 
and those who dissent. 

8. In any particular appeal where a person not party to the appeal 
wished to inspect the appeal file, the Board would ordinarily grant 
such request to inspect if the contractor party to the appeal asseted 
thereto and if no classified defense information or official information 
that requires protection in the public interest was involved. See also 
9, infra. 

9. Apart from the nonavailability for public inspection of any classi- 
fied defense information in the appeal file, information that may be in 
the appeal file and would ordinarily require protection in the public 
interest includes, without limitation, such matters as the following: 

(1) Information received in confidence from private individuals, 
firms, or organizations in connection with bids, proposals, trade 
secrets, inventions, and discoveries, and reports of a financial, tech- 
nical, or scientific nature. 

(2) Information which is, or may reasonably be expected to be, 
connected with any pending or anticipated litigation before Federal 
and State courts or regulatory bodies. 

(3) Advance information on proposed plans to procure, lease, or 
otherwise acquire or dispose of materials, real estate, facilities, or 
functions, which would provide undue or discriminatory advantage to 
private or personal interests. 

(4) Conversations or communications between members of the 
Department of Defense, or between such members and representatives 
of other agencies of the executive branch, which are merely advisory 
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or preliminary in nature and which do not represent any final official 
action and any documents or reproductions concerning such advice. 

(5) Information received from other Government agencies for official 
use of the Department of Defense, any further dissemination of which 
is controlled by the agency which provided the information. 

Statutory authority for withholding from public inspection official 
information that requires protection in the public interest includes 
section 3 of the Administrative Procedure Act and title 18, United 
States Code, section 1905 (1952). See also Department of Defense 
Directive No. 5200.6 of March 22, 1957. 


V. WorKLOAD AND STAFFING PATTERNS 


+ Covered by II. 30, supra. 

A complaint is required (unless extension of time allowed by 
Board) to be filed within 30 days of notice of docketing of appeal 
(rule 5). The answer is to be filed within 60 days after service of 
complaint (rule 6). Prehearing proceedings, such as applications to 
the Board for permission to serve interrogatories upon the opposing 
party, and such as applications with respect to inspection of docu- 
ments, admissions of fact, ete., may require weeks or even months 
in one case and may not even enter into the Board’s proceedings in 
another case. So, too, as to the submission of pretrial briefs, which 
the Board may require in a given case where the nature or complexity 
of the disputed question involved may establish the need for such; 
and similar variation in time may be consumed in regard to prehearing 
conferences which may be resorted to one or more times in one appeal 
and not at all in another. Hearings may be had and concluded 
within an hour or may run on for, or consume the equivalent of, a 
month. Decisions, which are always in writing, may be prepared 
in less than a day; but where issues are complex and the transcript 
of proceedings run into many hundreds of pages, and particularly 
where differences of opinion may occur among the deciding numbers 
the ultimate accomplishment of the Board’s decision may involve the 
passage of several months’ time from the date the drafting of the 
decision is initiated. 

3. 1,210 appeals docketed during 1955 and first 9 months of 1956; 
939 appeals disposed of during 1955 and first 9 months of 1956. 
4. Covered by the answer to question 21, section II, supra. 


5. Lawyers 25, clerks 5, secretaries 8. 


VI. Untrormity or ADMINISTRATIVE PROCEDURE 


1. The enactment by the Congress of the Armed Services Procure- 
ment Act of 1947 specifying and unifying the procurement procedures 
of the military departments made uniformity of settling contract dis- 
putes within these departments both possible and necessary. And 
the creation of the Armed Services Board of Contract Appeals effected 
a merger of the predecessor Boards of the individual military depart- 
ments and had as its principal purpose achieving uniformity of 
administrative settlement of disputes arising under military contracts. 

2. The Board in its operations since 1949 has successfully achieved 
within the military departments uniformity in administratively de- 
termining contract disputes. No problems of any importance have 
been encountered. 
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3. The administrative functions of the Board are not performed 
pursuant to specific statutory procedures. 


VII. Runes ror ADMISSION TO PRACTICE AND FOR AVOIDANCE OF 
Conruict oF INTERESTS 


1. The appellant may appear in person if an individual; a corpora- 
tion by an officer; a partnership by a member; and any of these by an 
attorney at law. The Government may appear by designated counsel. 
Rule 26 provides, with respect to representation: 

The Board may authorize a contractor to appear by a duly authorized repre- 
sentative other than those mentioned in a special case, but for the purposes of 
that case only. 

2. No special rules for avoidance of conflicts of interest are peculiar 
to the Board. Applicable statutes and general regulations of the 
military departments prohibit such actions. 

3. No. 

4. Not applicable. 


VIII. Exemptions From tHE ADMINISTRATIVE PrOcEDURE AcT 


1. The functions of the Armed Services Board of Contract Appeals 
are exempt from many of the sections of the Administrative Procedure 
Act. However, the charter and rules of the Board have been pub- 
lished in the Federal Register in accordance with the requirements of 
section 3 (a) of the Administrative Procedure Act. Under rule 28 
of the Board, decisions of the Board are made available to public 
inspection (except those required for good cause to be held confidential 
and not cited as precedents), in conformity with section 3 (c) of the 
Administrative Procedure Act. The Board’s rules of procedure have 
been formulated after substantial, though informal, consultation with 
leading representatives of industry and the legal profession, thus in 
congruence with section 4 of the Administrative Procedure Act. 
Parties are accorded the right to appear in person or by or with 
counsel (rule 26), as provided in section 6 (a) of the act. Proceedings 
are concluded with reasonable dispatch, as contemplated in section 
6 (a) of the act. The interested person is given prompt notice of any 
denial of any written application, petition or other request, together 
with a brief statement of the reasons therefor, as provided in section 
6 (d) of the act. All ‘‘orders” issued in connection with this function 
are within the jurisdiction of the “agency” and are authorized by 
law, in congruence with section 9 (a) of the act. The functions of the 
Board conform to section 12 of the act. 

2. Section 4 of the Administrative Procedure Act is technically 
inapplicable since the Board’s rules of procedure relate to the adjudi- 
cation of disputes under public contracts; however, as indicated in 
1 supra, such rules were formulated after substantial consultation 
with industry and the legal profession. Section 5 of the act is inap- 
plicable since decisions of the Board are not required by statute to 
be determined on the record after opportunity for hearing. The first 
part of section 6 (a) and sections 6 (b) and 6 (c) of the act are not 
applicable. No person is compelled to appear, and no process or 
subpena is issued by the Board. Sections 7 and 8 of the act are inap- 
plicable because sections 4 and 5 of the act are not applicable. Section 
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9 (b) of the act is inapplicable since the Board exercises no licensing 
function. Section 10 of the act is inapplicable since the action of the 
Board is, by contract, committed to agency discretion save as the 
exercise of that discretion is denied finality by the McCarran Act 
(41 U.S. C. sees. 321, 322 (Supp. II, 1956)). Section 11 of the act is 
not applicable since sections 7 and 8 of the act do not apply. 


TX. Court Decistons Arrectinc Acrency FuNcTIONS 
There are no such decisions. 
APPENDIX A 


Note ON THE DEVELOPMENT OF ADMINISTRATIVE PROCEDURES FOR SETTLING 
Disputes UNDER GOVERNMENT CONTRACTS 


The concept of administrative settlement of disputes arising under Government 
contracts is not new. It finds recognition as early as 1878 when the Supreme 
Court approved a contractual provision vesting final power in a district quarter- 
master to fix distances not clearly defined in the contract, on the basis of which 
the contractor was to be paid for transportation (Kihlberg v. U. S., 97 U.S. 398 
(1878)). Five years later the Court upheld a Government contract provision 
making the determination of an officer designated by the Government final and 
conclusive on the question of whether or not, after an inspection, a wall con- 
structed by the contractor was in all respects as contracted for, so as to entitle 
the contractor to payment (Sweeney v. U. S., 109 U. S. 618 (1883)). In 1900 
the Court held that the decision of a Government engineer, under a contractual 
provision giving him power to determine whether the contractor was entitled to 
an extension of time to perform the contract due to delays beyond his fault or 
negligence, was final and conclusive unless there were allegations and proof of 
bad faith, or of mistake or negligence on the part of the engineer so gross as to 
justify an inference of bad faith (U. S. v. Gleason, 175 U. S. 588). (See also 
Ripley v. U. S., 223 U. S. 695 (1912); Martinsburg & Potomac R. Co. v. March, 
114 U. S. 549 (1885).) 

Then, in 1913, in a case involving a contract clause providing that if there was 
a discrepancy between the plans and specifications the matter should be referred 
to the Secretary of the Department concerned, the contractor “to abide his 
decision in the premises,’’ the Supreme Court held that the decision of the Secre- 
tary was final and conclusive (Plumley v. U. S., 226 U. 8. 545). And in 1916 
the Court could find no fault with a contract clause providing that the decision of 
the supervising architect as to a proper interpretation of the drawings and specifi- 
cations was to be final, subject to appeal to the Secretary of the Department con- 
cerned (Merrill Ruckgaber v. U. S., 241 U.S. 387). 

With the advent of World War I, the Government contracting agencies sub- 
stantially broadened the category of disputes arising under Government con- 
tracts made subject to final decision by a named Government official, and adopted 
almost uniformly the provision making such decisions final and conclusive sub- 
ject only to appeal to the secretary or head of the department concerned. Pro- 
visions were written into Government contracts authorizing contracting officers 
to make changes in plans and specifications and to order extra work, and to agree 
with the contractor as to an equitable adjustment in the contract price, to assess 
liquidated damages for delay, to extend the time of performance where the delay 
was not due to the contractor’s fault or negligence, to terminate the contract for 
default and assess the contractor for excess costs, to interpret plans and specifi- 
cations, and to inspect and accept the contractor’s performance of the contract. 
All of these powers were tied to a disputes article, which stated that all disputes 
concerning questions arising under the contract which could not be settled by 
agreement were to be decided by the contracting officer whose decision was to 
be final and conclusive, subject only to appeal to the secretary or head of the 
department concerned. In the meantime, the article concluded, the contractor 
was to proceed with performance as directed by the contracting officer. 

Following World War I, two views as to the permissible scope of the disputes 
article emerged. One of these was that the clause should be limited to disputes 
concerning questions of fact arising under the contract. The other was that the 
article should extend to all disputes concerning questions arising under the con- 
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tract. When these two types of articles came under judicial scrutiny, three facets 
of the problems presented were brought tolight. All three of these facets revolved, 
however, about the question of the finality and conclusiveness to be accorded to the 
administrative decision. The first of these was the principle developed in the 
Court of Claims, which went beyond the Supreme Court’s decisions, that decisions 
as to questions of fact made by the Secretary of the Department concerned, or his 
duly authorized representative, on appeal from the decision of the contracting 
officer were final and conclusive unless fraudulent, arbitrary, capricious or so 
grossly erroneous as to imply bad faith. (See Wagner Whirler Derrick Corp. v. 
U.S., 128 Ct. Cl. 382 (1954).) The second was that if the clause covered all dis- 
putes concerning questions arising under the contract, decisions of the Secretary, or 
his duly authorized representative, on appeal from the contracting officer’s decision 
were also final and conclusive, even though a question of law was involved (Merrill 
Ruckgaber v. U. S., supra: McShain, Inc. v. U. S., 88 Ct. Cl. 284 (1939), rev’d 
per curiam, U. S. v. McShain, Inc., 308 U. S. 512 (1939); Beuttas et al. v. U. S., 
101 Ct. Cl. 748 (1944), modified by U. S. v. Beuttas, et al., 324 U. S. 768 (1945); 
U.S. v. Moorman, 338 U. 8. 457 (1950)). The third was the principle that regard- 
less of whether or not the disputes article was limited to questions of fact, the 
clause prescribed an administrative remedy which had to be exhausted as a con- 
dition precedent to an action on the contract (U.S. v. Blair, 321 U. 8. 730 (1944); 
U. S. v. Joseph A. Holpuch Co., 328 U. 8. 234 (1946)). 

As these principles evolved, and with the impetus of World War II contract- 
ing, significant developments in the form of Government contracts and in the 
administrative settlement process occurred. The uniform termination article 
made its appearance. This resulted in the adoption of an amended form of 
default article providing that if the contracting officer found, after termination 
for default, that the contractor’s default was due to conditions beyond his contro! 
and was without fault or negligence on his part, the termination would be treated 
as one for the convenience of the Government. Contract articles were drawn to 
cover a variety of disputes which might arise during performance. Some of 
them authorized an equitable adjustment in the contract price for delays occa- 
sioned by Government action. In the construction field, default articles gave 
the contracting officer the power to either assess liquidated damages for delay 
to to terminate the contractor’s right to proceed. Pricing problems under 
negotiated contracts led to the adoption of price redetermination articles. The 
cost-plus-a-fixed-fee contract appeared on the scene and complicated rules for 
determination of cost were developed. Slowly but inexorably the area within 
which breaches of contract could occur was narrowed. More and more of the 
disputes which might arise during performance were covered by a contractual 
provision. Disputes arising in all of these areas were covered by the disputes 
article. Those which could not be settled by agreement were thus su ject to 
decision by the contracting officer and appeal to the Secretary or his duly author- 
ized representative. But, by and large, the article was limited to disputes «on- 
cerning questions of fact. There seemed to be universal acceptance of the 
principle that there was no finality as to decisions on questions of law, and that 
as to disputes as to questions of fact, they were final and conclusive only if not 
fraudulent, arbitrary, capricious, or so grossly erroneous as to imply.bad faith. 

During the early part of World War II the number of appeals from contracting 
officers’ decisions increased to such an extent that it was deemed advisable to set 
up boards to hear them. Early in the war the War Department set up a board 
of contract appeals, which was followed by a Navy board. Decisions of these 
boards were mimeographed and distributed to appellants and within the Gov- 
ernment. Upon adoption of the Armed Services Procurement Act of 1947 and 
to insure uniformity in procedures and decisions, a joint board composed of three 
panels, the Army, Navy, and Air Force panels, and known as the Armed Services 
Board of Contract Appeals, was set up in the Department of Defense. As pro- 
vided in its charter, the Armed Services Board of Contract Appeals is “the 
authorized representative of the respective Secretaries of the Army, Navy, and 
Air Force in hearing, considering, and determining as fully and finally as might 
each of the Secretaries (a) appeals by contractors from decisions on disputed 
questions by contracting officers or their authorized representatives or by other 
authorities pursuant to the provisions of armed services contracts requiring the 
decision of appeals by the head of a department of the armed services or his duly 
authorized representative or board, or pursuant to the provisions of any directive 
whereby the Secretary of a department of the armed services has granted a right 
of appeal not contained in the contract; (b) appeals by armed services contractors 
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pursuant to section 13 (c) (1) (i) and section 17 (c) of the Contract Settlement 
Act of 1944.’’! 

Paragraph 6 of the Board’s charter explains the manner in which the individual 
panels operate and also the system of checks and balances whereby uniformity is 
maintained in the Board’s decisions: 

“In general, appeals shall be assigned to the panel of the department whose 
contract or procurement is directly involved. Each of the 3 panels of the Board 
shali act in divisions which shall normally consist of 3 or more members of the 
panel, to be selected by the chairman of the panel. A majority of the members of a 
division shall constitute a quorum for the transaction of the business of the divi- 
sion and the decision of a majority of the division shall constitute the decision of 
the panel and of the Board, provided that all 3 panel chairmen signify that in 
their opinion a review by the full Board is not required; if a majority of the mem- 
bers of a division are unable to agree on a decision, or if 1 or more panel chairmen 
do not waive review by the full Board, determination of the appeal shall be made 
by a majority of the members of the full Board.” 

Substantial Government expenditures after World War II have required the 
continuance not only of the contract clauses developed before and during this war, 
but of the disputes appeals procedure. Then, in 1951, the Supreme Court was 
given another opportunity to consider the finality and conclusiveness of decisions 
rendered on appeal from contracting officers’ decisions. Having done so, it came 
up with the surprising conclusion, in the Wunderlich case, United States v. Wund- 
erlich (342 U.S. 98 (1951)), that the decision of the Secretary of the department 
concerned, or his duly authorized representative, was final and conclusive unless 
it was founded on fraud alleged and proved. Fraud, the Court added, was 
conscious wrongdoing, an intention to cheat or be dishonest. The Court said, 
however: “If the standard of fraud that we adhere to is too limited, that is a 
matter for Congress.”’ Andit was. In complete disagreement with the Supreme 
Court on the question of the finality of decisions under the disputes article, and 
in full recognition of the jurisdiction of the Court of Claims, and the district courts 
in certain cases, over claims against the United States founded upon any express 
or implied contract with the United States, the 83d Congress enacted Public Law 
356, commonly known either as the McCarran Act or the Wunderlich legislation 
(act of May 11, 1954, Public Law 356, ch. 199, 83d Cong., 2d sess., 41 U.S. C., 
secs. 321, 322 (Supp. III, 1956)). This statute states that no provision in any 
Government contract relating to the finality or conclusiveness of a decision of the 
head of any department or agency, or his duly authorized representative or board, 
in a dispute involving a question arising under the contract, shall be pleaded in 
any suit filed as limiting judicial review of any decision, but that such decision shall 
be final and conclusive unless it is fraudulent or capricious or arbitrary or so grossly 
erroneous as necessarily to imply bad faith or is not supported by substantial 
evidence. Then, so as to clarify the question of finality of decisions concerning 
questions of law, the legislation concludes with the injunction that no Government 
contract shall contain a provision making the decision of any administrative 
official, representative, or board final on a question of law. 


APPENDIX B 
THE STANDARD “Disputes”? CLAuseE INCLUDED IN GOVERNMENT CONTRACTS 
DISPUTES 


Except as otherwise provided in this contract, any dispute concerning a ques- 
tion of fact arising under this contract which is not disposed of by agreement 
shall be decided by the Contracting Officer, who shall reduce his decision to writ- 
ing and mail or otherwise furnish a copy thereof to the Contractor. Within 30 
days from the date of receipt of such copy, the Contractor may appeal by mail- 
ing or otherwise furnishing to the Contracting Officer a written appeal addressed 
to the Secretary, and the decision of the Secretary or his duly authorized repre- 
sentative for the hearing of such appeals shall, unless determined by a court of 
competent jurisdiction to have been fraudulent or capricious or arbitrary or so 


1 The referenced sections of the Contract Settlement Act of 1944 dealt with the authority conferred upon 
contracting agencies of the Government to pay under certain circumstances fair compensation to persons 
who had arranged to furnish or furnished to a contracting agency or to a war contractor without a formal 
contract any materials, services, or facilities related to the prosecution of the war. However, the right to 
recover such compensation was, by amendment to the act of June 28, 1954 (ch. 403, par. 1, 68 Stat. 200), 
limited to claims filed with the contracting agency on or before 180 days afier June 28, 1954. 
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grossly erroneous as necessarily to imply bad faith, or not supported by substan- 
tial evidence, be final and conclusive; provided that, if no such appeal is ‘taken, the 
decision of the Contracting Officer shall be final and conclusive. In connection 
with any appeal proceeding under this clause, the Contractor shall be afforded 
an opportunity to be heard and to offer evidence in support of its appeal. Pend- 
ing final decision of a dispute hereunder, the Contractor shall proceed diligently 


with the performance of the contract and in accordance with the Contracting 
Officer’s decision, 


ENCLOSURE 2 


AGENCY FUNCTION: AMENDMENT OF CONTRACTS 
WITHOUT CONSIDERATION, CORRECTION OF MUTUAL 
MISTAKES IN CONTRACTS AND FORMALIZATION OF 
INFORMAL CONTRACTUAL COMMITMENTS TO FACIL- 
ITATE THE NATIONAL DEFENSE BY THE CONTRACT 
ADJUSTMENT BOARDS OF THE MILITARY DEPART- 
MENTS PURSUANT TO TITLE II OF THE FIRST WAR 
POWERS ACT, 1941, AS AMENDED 


I. RuLEMAKING 


Nore.—During the Korean war the Congress, by Public Law 921, 
Sist Congress, reenacted title II of the First War Powers Act, 1941, 
in order to permit the President, in accordance with regulations pre- 
scribed by him, to authorize Government departments exercising 
functions in connection with the national defense 
to enter into contracts and into amendments or modifications of contracts here- 
tofore or hereafter made * * * without regard to the provisions of law relating 
to the making, performance, amendment, or modification of contracts whenever 
he deems that such action would facilitate the national defense 
subject to certain limitations not here.pertinent. So far as the ques- 
tionnaire is concerned, the exercise of this authority within the Depart- 
ment of Defense, under appropriate delegation, has been limited to 
the ame andm ent of Government contracts without legal consideration, 
to the correction of mutual mistakes in contracts, and to the formal- 
- ition of ree contractual commitments (32 C. F. R., sees. 83.1— 

3.5 (1954)). For the most part, this extraordinary contractual relief 
is adurthiatel ‘ed by a contract adjustment board established at the 
secretarial level in each of the military departments for this sole 
purpose. The contract adjustment boards of the military departments 
have no rulemaking powers within the contemplation of the question- 
naire; and such procedures as the boards have adopted for the dis- 
charge of their functions are fully discussed under the answer to 
question 5 of section II infra. 


Il. ApJUDICATION 


1. (a2) Under authority delegated pursuant to title II of the First 
War Powers Act, 1941, as amended (50 U.S App., sec. 611, (supp. 
III, 1956), the contract adjustment boards of the military departments 
are authorized to (i) amend contracts without legal consideration to 
the Government, (11) correct mutual mistakes in contracts, and (iii) 
formalize informal contractual commitments made under the apparent 


95899—57—pt. 3———-4 
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authority of a defense contracting agency, provided that any such 
action must be based upon a finding that the national defense will be 
facilitated thereby. Pursuant to Public Law 921, 81st Congress, and 
Public Law 58, 84th Congress, the reenactment of title II of the First 
War Powers Act, 1941, remains in force during the national emergency 
proclaimed by the President December 16, 1950, or until such earlier 
time as the Congress by concurrent resolution or the President may 
designate, but in no event beyond June 30, 1957. H. R. 7536, 85th 
Congress, as passed by the House on June 17, 1957, would extend the 
terminal date to June 30, 1958. 

(6) Title II of the First War Powers Act, 1941, provides that the 
President, under regulations prescribed by him, may authorize any 
national defense agency to take the actions of the character enumerated 
in 1 (a) supra as well as certain others not here material. 

(c) By Executive Order 10210 of February 2, 1951 (3 C. F. R., 1951 
supp., p. 72) the President delegated this war powers authority to the 
Secretary of Defense and to the Secretaries of the military depart- 
ments subject to regulations to be prescribed or approved by the 
Secretary of Defense. By regulations of the Secretaries of the military 
departments, approved by the Deputy Secretary of Defense February 
21, 1951, provision was made for the further delegation of authority 
to ‘amend contracts without consideration to a contract adjustment 
board to be established in each military department and for the 
further delegation of authority, not below the level 2 the heads of 
procuring activities (as defined in 32 C. F. R., sec. 1.201—4) of the 
military departments without specific approval of the procurement 
Secretary concerned to correct mutual mistakes in contracts and to 
formalize informal contractual commitments (32 C. F. R., sec. 83.4). 
Pursuant thereto, the contract adjustment boards of each military 
department have been delegated final authority to approve requests 
for (i) amendments without consideration, (ii) corrections of mutual 
mistakes in contracts and formalizations of informal contractual com- 
mitments exceeding $50,000, and (iii) corrections of mutual mistakes 
in contracts and formalization of informal contractual commitments 
not in excess of $50,000 that may be referred to one of the boards for 
decision by a procuring activity. However, the boards’ jurisdiction 
is subject to the important qualification that the procuring activity 
concerned is empowered to deny with finality any application for 
relief that only the boards may grant. Regulations of the military 
departments pertaining to the contract adjustment boards and dele- 
alee of certain title II authority to the procuring activities of the 
military departments are set forth in appendixes A—C hereto. 

2. The adjudications here involved are solely authorized by title IT 
of the First War Powers Act, 1941, as amended. See the answer to 
1 (a) supra. 

The question is not applicable. The adjudications here involved 
are not required by statute or by the Constitution to be determined 
on the record after opportunity for an agency hearing. 

; There are no such statutory provisions. 

(a) In the first instance, contractors submit applications for 
slbnideneats without consideration, the correction of mistakes in 
contracts, or for the formalization of informal contractual commit- 
ments by the Government to the procuring activity concerned. 
Contractors may revise or supplement their applications at any time, 
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without being limited by any formal procedures. See generally, 
Army procurement procedure, paragraph 30—406.2 (found in exhibit A 
in the committee’s files), Navy procurement directives, paragraph 
40-10la.5 (found in exhibit B in the committee’s files), and Air 
Force procurement instruction, paragraph 56-005 (found in exhibit C 
in the committee’s file). 

(6) Regulations of the military departments do establish guidelines 
of the kind of data to be furnished by contractors in substantiation 
of the requested relief. See exhibits A, B, and C, APP 30-409.3, 
NPD 40-101b, AFPI 56-005, respectively. 

(c) Each contract adjustment board of the military departments 
may, in its discretion, hold a hearing with respect to any matter before 
it. See, e. g., rule [V of the Army Contract Adjustment Board rules 
of procedure, exhibit D. Hearings are informal. The contractor- 
applicant may appear with or be represented by an attorney at law 
and may present whatever date he deems pertinent. 

(d) and (e) Not applicable. 

(f) and (g) Decisions of the boards are final, and there is no pro- 
cedure for appeal to higher authority. However, each board is 
authorized, upon good cause shown, to reconsider and change any 
decision. As has been stated in 1 (c), supra, decisions of the procuring 
activity concerned in denial of relief that only the boards could grant 
are final; and matters before the boards are referred there on the 
recommendation of the cognizant procuring activity. 

6. (a) The head of the procuring activity concerned is empowered to 
deny requests for relief without an oral hearing whenever he deter- 
mines that the granting of such relief would not facilitate the national 
defense. 

(6) No statutory requirements for notice or hearing. 

7. Covered by 5 (f)—(g), supra, to the extent applicable. 

8. Covered by 5, supra, V 2, infra, and 24, infra. All adjudications 
by the boards are based upon contractors’ applications for war powers 
relief; none is initiated by the Government. 

9. (a) In one sense all are in this category since they involve con- 
tracts of the military departments, and action taken under title Il 
must ‘facilitate the national defense.” 

(6) None. 

(c) 100 percent. 

10. (a) Decisions of the boards generally contain a recital of all 
facts pertinent and necessary to resolution of the application for war 
powers relief. Although all relevant matter presented to the boards 
is thoroughly considered, a specific recital of that fact is not made in 
all decisions. 

(b) This has been covered by the answer to question 5 (a)—(c), supra. 

11. (a) through (c) There is no judicial review. (See [X infra.) 

(d) Not applicable. 

(e) and (f) See the answer to question 5 supra. 

(g) Not applicable. 

12. 11 (a) through (d) None. 

11 (e) and (f) 100 percent. See the answer to question 9 supra. 

11(g) None. 

13. None of the Boards’ adjudications is required by statute to be 
determined on the record after opportunity for agency hearing. 

14. (a) Yes. 
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(6) None. 

(c) No. 

(d) By title II of the First War Powers Act, 1941, as amended by 
Public Law 921, 8ist Congress, the President may authorize Govern- 
ment departments exercising functions in connection with the national 
defense ‘‘to enter into contracts and into amendments or modifications 
of contracts heretofore or hereafter made * * * without regard to 
the provisions of law relating to the making, performance, amendment 
or modification of contracts whenever he deems that such action 
would facilitate the national defense,’ subject to exceptions not here 
material. 

(e) No. 

(f) Not applicable. 

15. Under no circumstances. 

16. (a) Yes; see, e. g., rule ]V of the Army Contract Adjustment 
Board Rules of Procedure, exhibit D. 

(6) Where a contractor-applicant is known to be represented by an 
attorney at law, the Board’s practice is to serve notices upon the 
attorney. 

17. Although there is no formal procedure for publicly announcing 
such matters, actions of the Boards are ordinarily matters of public 
record. (See 32 and IV 9, infra.) 

18. Not applicable. 

19. Not applicable. 

20. Not applicable. 

21. Not applicable. 

22. Adjudications by the boards concern only matters to be decided 
in the particular case, namely, whether the contractor-applicant 
meets the criteria for war powers relief. Case precedent is not 
followed mainly because the cases turn on issues of fact. (See also 
31, infra.) 

23. The Boards do not have trial examiners. 


Answer to question 24 





| 
1954 1955 | 1956 (12 
months) 
Army board_- 30 | 20 | 21 
Navy board | 17 | 22 | 10 
Air Force board 15 | 21 21 





Answer to question 25 


| 1954 | 1955 | 1956(12 
months) 


Army board- 5 ‘ | 9 | 10 
Navy board : 8 10 | 
Air Force board 3 | 5 | 


wm bo OO 


26. Not applicable. 
27. One month. 

28. (a) Not applicable. 
(b) Not applicable. 
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(c) Not applicable. 

29. Substantially all the boards’ time is spent in adjudicating the 
cases before them. 

30. (a) As of December 31, 1956: Army board, 0; Navy board, 2; 
Air Force board, 1. Generally, the number of cases before each board 
has not exceeded five at any one time. 

(6) One month. 

(c) Army board, 21; Navy board, 10; Air Force board, 21 (12 
months period). 

(d) Army board, 15 granted in full or in part, 4 denied, 2 remanded 
for further processing; Navy board, 4 granted in full, 4 in part, 2 
denied; Air Force board, 10 granted in full, 8 in part, 3 denied. 

The doctrine of stare decisis is not followed in adjudications for 
war powers relief since the matters involved mostly concern question 
of fact as to the contractor-applicant’s financial condition and as to 
whether the granting of relief necessary to the satisfactory completion 
of the contract will facilitate the national defense. 

32. The boards’ decisions are promptly communicated, ordinarily 
by letter, to the contractor-applicant by the procuring activity con- 
cerned. Consonant with section 201 of title Il of the First War 
Powers Act and part I, paragraph 6, of Executive Order 10210 there- 
under, actions of the Boards in granting or denying relief that do not 
involve classified defense information are generally matters of public 
record, although no formal system of publication of the grants or 
denials is in effect. See also IV 9 infra. 


Ill. Separation or FuNcTIONS 


. The powers assigned the military departments by title II of 
the First War Powers Act, 1941, as amended and by Executive Order 
10210 thereunder are essentially executive or administrative i in charac- 
ter, being designed as procurement authority in time of war or na- 
tional emergency that may be exercised without regard for such 
peacetime requirements as those for competitive bidding and for con- 
tract amendments supported by legal consideration to the Govern- 
ment. 

2. Not applicable. 

None. 

Not applicable. 

Under no circumstances. 

Not applicable. 

The Army board refers war powers cases to one of its members 

for study, additional investigation as necessary, and for presentation 

to the board. In the Navy this function is performed jointly by the 

board’s technical advisor and legal counsel. In the Air Force, war 

powers cases are prepared for presentation to the board by its legal 

counsel. On all the boards, each member personally reviews the 

entire file of each case. All boards are provided with legal counsel. 
8. All powers assigned the boards with respect to granting requests 

for amendment of contracts without legal consideration to the Govern- 

ment, for the correction of mutual mistakes in contracts, and for the 

formalization of informal contractual commitments may be exer- 

cised on an ex parte basis. Of course, the contractor-applicant is 

afforded an opportunity to submit the fullest particulars of his claim 


> Or Cot 


~I 
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in writing, and, within the discretion of the boards, oral hearings 
may be held. 

9. There is no established procedure. The extent to which such 
consultations take place is in the boards’ discretion. 

10. No formal interpretation has been made since the boards’ 
adjudications are not subject to section 5 of the Administrative Pro- 
cedure Act. 

1. The complete record of the case, including all papers submitted 
by the contractor-applicant and the transcript of the hearing (if there 
was one), is made available to each member of the boards. In addi- 
tion a summary of the issues involved is ordinarily prepared by legal 
counsel for the boards. 


IV. Insprecrion oF REcoRDS 


To the. extent applicable, covered by question II 5 (a), supra- 
None. 

See 8, infra. 

Not applicable. 

See 8, infra. 

Not applicable. 

Ordinarily not. 

In any particular case where a person not a party to the applica- 
tion for relief wished to inspect matters filed with one of the boards by 
a contractor-applicant, the boards would grant such a request to 
inspect upon the contractor-applicant’s assent thereto and if classified 
defense information was not involved. This right of privacy accorded 
contractor-applicants finds warrant by statute and by regulation in 
section 201 of title II of the First War Powers Act, 1941, as amended, 
and part I, paragraph 6, of Executive Order 10210 thereunder; in 
title 18, United States Code, section 1905 (1952); and in a directive 
of the Secretary of Defense (Department of Defense Directive 
No. 5200.6 of March 22, 1957, appendix E in the committee’s files) 

9. Occasionally, certain official information (other than classified 
defense information) in the possession of the boards may require 
protection in the public interest. Such information may include, 
without limitation, matters such as the following: 

(1) Information received in confidence from private indi- 
viduals, firms, or organizations in connection with bids, pro- 
posals, trade secrets, inventions and discoveries, and reports of a 
financial, technical, or scientific nature. 

(2) Information which is, or may reasonably be expected to 
be, connected with any pending or anticipated litigation before 
Federal and State courts or regulatory bodies. 

(3) Advance information on proposed plans to procure, lease, 
or otherwise acquire or dispose of materials, real estate, facilities, 
or functions, which would provide undue or discriminatory 
advantage to private or personal interests. 

(4) Conversations or communications between members of 
the Department of Defense, or between such members and 
representatives of othe: agencies of the executive branch, which 
are merely advisory or preliminary in nature and which do not 
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represent any final official action and any documents or repro- 
ductions concerning such advice. 

(5) Information received from other Government agencies for 
official use of the Department of Defense, any further dissemi- 
nation of which is controlled by the agency which provided the 
information. 

See the authorities cited in 8, supra. 


V. WoRKLOAD AND STAFFING PATTERNS 


2. The major steps in the boards’ consideration of a case are pre- 
liminary, individual reading of the file and of the analysis of the issues 
by the members; a conference of the members to discuss the case col- 
lectively, and to analyze further the issues; a hearing, if required, at 
which the contractor, its counsel, and witnesses may appear, followed 
by a further board conference; agreement on and formal approval of 
the grant or denial of relief. 

The time for the different steps mentioned varies, but in the past 
2 years the total time for all these steps has been averaging about 2 
months. Where further facts in supplement to the file are required, 
the time is naturally somewhat longer, and in cases of extraordinary 
hardship or extreme importance greater expedition has been achieved. 

3. Covered by the answer to question 24, section II, supra. 

4. Covered by the answer to question 5, section II, supra, to the 
extent applicable. 

5. Membership on the boards and the supporting staff services are, 
for the most part, part-time employment. Of the Army board of 7 
members, 5 are lawyers and 2 have accounting backgrounds. In the 
Navy, the board is made up of 2 officials with accounting training and 
llawyer. The Air Force board has 5 members—3 lawyers, 1 account- 
ant, and an official trained in financial management. Each of the 
boards has available the part-time services of 1 to 3 lawyers as legal 
counsel and a comparable number of auditors. The Army and Navy 
boards each have 1 full-time secretary-clerk, and the Air Force board 
has the part-time services of 3 such persons. 


VI. Untrormiry or ADMINISTRATIVE PROCEDURES 


1. The procedures for the administration of war powers relief by the 
contract adjustment boards of the military departments are substan- 
tially uniform. 

2. No problem of any importance with respect to achieving sub- 
stantial uniformity in the procedures of the contract adjustment boards 
of the military departments has been encountered. 

3. By Executive Order 10210 of February 2, 1951, the President 
delegated his authority under title II of the First War Powers Act, 
1941 to the Secretary of Defense, the Secretaries of the military de- 
partments, and to the Secretary of Commerce. Executive Order 
10216 of February 26, 1951 (16 Feb. Reg. 1815) extended this delega- 
tion to the Atomic Energy Commission. 
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VII. RuLtes ror Apmisston To PRAcTICE AND FOR AVOIDANCE OF 
ConFuict oF INTERESTS 


1. Covered by the answer to question 16, section IT supra to the 
extent applicable. 

2. No special rules for avoidance of conflicts of interest are peculiar 
to the boards. Applicable statutes and general regulations of the 
military departments prohibit such actions. 

3. No. 

4. Not applicable. 


VIIl. Exemptions From tHe ADMINISTRATIVE PROCEDURE ACT 


1. The functions of the contract adjustment boards of the military 
departments are exempt from many of the sections of the Administra- 
tive Procedure Act. However, the regulations of the Secretaries of 
the military departments, approved by the Deputy Secretary of 
Defense February 21, 1951, governing the exercise of war powers 
authority with respect to the amendment of contracts without legal 
consideration, the correction of mutual mistakes in contracts and the 
formalization of informal contractual commitments have been pub- 
lished in the Federal Register and in the Code of Federal Regulations 
in accordance with the requirements of section 3 (a) of the Adminis- 
trative Procedure Act. Moreover, as provided in paragraph 6 of 
Executive Order 10210 of February 2, 1951, complete data are main- 
tained by the Department of Defense of all actions taken by the 
boards under the authority of Title II of the First War Powers Act, 
1941, as amended, and so much of such data as the Secretaries of the 
military departments deem compatible with the public interest and 
do not cover classified procurements are available for public inspection 
in conformity with section 3 (c) of the Administrative Procedure Act 
and as required by section 201 of title II of the First War Powers 
Act, 1941, as amended. Contractor-applicants appearing before the 
contract adjustment boards are accorded the right to appear in person 
or by or with counsel, as provided in section 6 (a) of the act. Proceed- 
ings are concluded with reasonable dispatch, as contemplated in sec- 
tion 6 (a) of the act. The contractor-applicant is given prompt 
notice of any denial of any written application, petition, or other 
request, together with a brief statement of the reasons therefor, as 
provided in section 6 (b) of the act. The functions of the boards 
conform to section 12 of the act. 

2. Section 4 of the Administrative Procedure Act exempts regula- 
tions and procedures such as here involved from public rulemaking 
since such regulations and procedures involve public contracts. Sec- 
tion 5 of the act is inapplicable since the board’s adjudications are 
not required by statute to be determined on the record after oppor- 
tunity for hearing. The first part of section 6 (a) and sections 6 (b) 
and (c) of the act are not applicable. No person is compelled to 
appear, and no process or subpoena is issued by the boards. Sections 
7 and 8 of the act are inapplicable because sections 4 and 5 of the act 
are not applicable. Section 9 (b) of the act is inapplicable since the 
boards exercise no licensing functions. Section 10 of the act is in- 
applicable since the actions of the boards are by title II of the First 
War Powers Act, 1941 committed to agency discretion. See Theobald 
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Industries, Inc. v. United States 126 Ct. Cl. 517 (1953)). Section 11 


of the act is inapplicable since sections 7 and 8 of the act do not 
apply. 


IX. Court Decisions ArrsectTiING AGENCY FUNCTIONS 


There are no known court decisions affecting the procedural func- 
tions of the Board. However, in one case, the Court of Claims stated 
that the action taken by the Army Contract Adjustment Board in 
denying a request for an amendment without consideration was one 
of discretion and was not arbitrary, capricious, or so grossly erroneous 
as to imply bad faith. The court also stated that title II of the First 
War Powers Act was concerned primarily with the facilitation of the 
national defense and not relief to individual contractors (Theobald 
Industries, Ine. v. United States (126 Ct. Cl. 517 (1953)). See also 
Cooper Tire and Rubber Company v. United States (Ct. Cl., Cong. 
No. 10-52 (May 8, 1957)). 


ENCLOSURE 3 


AGENCY FUNCTION: PROTECTION AND PRESERVATION 
OF NAVIGABLE WATERS 


II. ApsJuDICATION 


1. (a) (1) The Chief of Engimeers and the Secretary of the Army 
must approve the location and plans of any bridge to be constructed 
over a navigable water of the United States (sec. 9, River and Harbor 
Act of March 3, 1899 (33 U.S. C. 401), General Bridge Act of 1906 
(33 U.S. C. 491) and General Bridge Act of 1946 (33 U.S. C. 525)). 

(2) Section 10 of the River and Harbor Act of March 3, 1899 (33 
U. S. C. 403) prohibits the placing of any structure in or over any 
navigable water of the United States unless the plans have been 
recommended by the Chief of Engineers and authorized by the 
Secretary of the Army. 

(3) Section 14 of the River and Harbor Act of March 3, 1899 (33 
U.S. C. 408) provides that the Secretary of the Army on the recom- 
mendation of the Chief of Engineers may grant permission for the 
temporary occupation or use of any bulkhead, jetty, levee, wharf, 
pier, or other work built by the United States. 

(4) Section 11 of the River and Harbor Act of March 3, 1899 (33 
U.S. C. 404) authorizes the Secretary of the Army to cause harbor 
lines to be established where manifest for the protection of a harbor. 
They define the limits to which solid fill or piers may be extended from 
the shore. 

(5) The Truman-Hobbs Act of June 21, 1940 (33 U.S. C. 511), 
section 18 of the River and Harbor Act of March 3, 1899, as amended 
(33 U.S. C. 502), and section 4 of the General Bridge Act of March 
23, 1906 (33 U.S. C. 494), require alteration of bridges found obstruc- 
tive to navigation by the Secretary of the Army. The Truman-Hobbs 
Act provides for the apportionment of the cost of alteration between 
the bridge owner and-the: United States. 

(b) The Secretary of the Army and the Chief of Engineers must by 
statute approve plans for bridges. 
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The Secretary of the Army is authorized by statute to issue per- 
mits under title 33 United States Code, sections 403 and 408, on the 
recommendation of the Chief of Engineers. 

The Secretary of the Army is authorized by statute to establish 
harbor lines. 

The Secretary of the Army is authorized by statute to order 
alteration of bridges. 

District engineers are authorized by the Secretary to issue 
permits under title 33 United States Code, sections 403 and 408 
when a case involves no controversy of law or fact and there are no 
protests or opposition. 

2. Resort to a general grant of authority is not necessary since all 
adjudications are adequately authorized by the specific statutes 
ae in the answer to question 1 (a) above. 

The bridge alteration statutes (par. IT 1 (a) (5) above) are the 
only statutes here considered that require hearings. However, the 
bridge alteration statutes do not require the adjudications the reunder 
to be determined on the hearing record. The procedures followed in 
bridge alteration cases are prescribed in title 33, Code of Federal 
Regulations, section 209.180 (d), as follows: 

(a) Public notice is issued to all interested parties by means of 
mailing, publication in local newspapers, and posting in local post 
offices. The notice includes statements of the changes required in 
the bridge and, except in cases under the Truman-Hobbs Act, an 
estimate of the time considered reasonable for accomplishment of the 
changes. 

(b) Intervention is freely permitted. 

(c) Proceedings are initiated by notice from the Army to the inter- 
ested parties. 

(d) Parties interested in opposing action which has been proposed 
are given an opportunity to answer the proposal. There are no formal 
ee for such answers. 

) There are no formal requirements for amendments or supple- 
me rad pleadings. 

(f) There are no formal requirements for motions. 

(g) Prehearing conferences are frequently used to simplify the issues 
and to encourage settlement where the case may be disposed of in such 
a manner. 

(h) Voluntary withdrawal is freely permitted. 

(2) Procee dings may be dismissed when the S Secretary of the Army 
determines that there is no need for alteration in the bridge under 
consideration. 

(7) Formal consent orders are not used. 

(k) There is no default adjudication. All cases are decided on their 
merits regardless of the failure of interested parties to appear. 

4. The Truman-Hobbs Act of June 21, 1940 (33 U. S. C. 511) 
concerning alteration of obstructive bridges, requires notice and 
hearing, but not specifically record of hearing. Section 18 of the 
River and Harbor Act of March 3, 1899, as amended (33 U.S. C. 502), 
and section 4 of the General Bridge Act ‘of March 23, 1906 (33 U.S.C. 
494), both of which also concern alteration of obstructive bridges, 
require that the parties interested be given “reasonable opportunity 
to be heard.” None of the other statutes here considered requires 
notice, hearing, or record of hearing. 
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(a) The type of notice is described in the answer to question 3 
above. 

(6) Hearings are public and conducted in an informal manner. 
The purpose of the hearing and the statute involved are described, 
and oral discussion is permitted on the part of anyone who desires to 
speak. Written statements are owed and encouraged. State- 
ments written or oral are not under oath. There is no fixed order for 
presentation of evidence or argument, but full opportunity is afforded 
for presentations and rebuttals. 

(c) The record consists of the transcript of the hearing, any docu- 
mentary submissions, and the recommendations of the district and 
division engineers. 

5. (a) Written submissions are invited and encouraged, and are 
included in the record. 

(b) There is no prescribed form for written submissions. 

(c) In adjudications described in paragraph 1 (a) (1) and 1 (a) 
(2) above, hearings are required by regulation “unless the report of 

the district engineer convincingly demonstrates that from the cir- 
cumstances no proper objection to the structure can exist.’”’ (See 33 

F. R. sec. 209.120.) Many of these adjudications are in fact 
completed without the necessity for a hearing, since there is often 
no objection to a structure. See answers to questions 25 and 26 (6) 
below. In adjudications described in paragraph 1 (a) (4) above, 
hearings are required by regulation ‘unless otherwise authorized.” 
(See 33 C. F. R. sec. 209.150.) Hearings are public and informal, 
anyone desiring to speak being permitted | to do so. 

(d) Intervention is freely permitted. 

(e) There is no occasion for consolidation of proceedings, although 
such a practice is possible if it should become necessary. 

(f) The recommendations of the district engineer are forwarded to 
the division engineer. His recommendations are added to the record 
and it is forwarded to the Chief of Engineers. The latter’s recom- 
mendation is added, and the record is transmitted to the Secretary of 
the Army. In controversial cases, the practice is for the district 
engineer to summarize the results of the investigation and the hearing 
and to make the summary available to all parties interested in order 
that they may have opportunity to attack any finding before it is 
forwarded. 

(g) There is no formal procedure for appealing the recommendations 
of the district engineer. However, submissions are considered at any 
stage in the proceedings. 

6. (a) Yes. See the answer to question 5 (c) above. Public participa- 
tion in the formulation of decisions is desired and sought by the 
agency in order to aid in determining their effect on public and private 
interests. The views of the public are received by oral or written 
communications, conferences, advisory committees or representative 
groups, and public hearings. 

(6) None. 

Modification of decisions and opinions is generally considered in 
reepeune to requests from affected parties. The procedure in any 
amendment is identical with that followed in the original action. 

8. Any interested party may petition for decisions or opinions. 
Upon receipt thereof, the district engineer first makes a preliminary 
investigation to determine whether a full investigation and hearing are 
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justified. If he finds that they are, the normal procedure is followed, 
including public notice and hearing. If he is not convinced that full 
investigation and hearing are justified, he reports to the Chief of 
Engineers for further consideration of the case. 

The numbers of proceedings in 1955 and 1956 are as follows: 


| we a 
Fiscal year | Fiscal year 








1955 1956 
Th iis Bi iw ks ban ccna adeeb ahd eoodmenndids ckeunneen 6, 066 | 16, 397 
Bridge approvals (33 U.S. C. 525) ‘ neieead aa ceded amma cis tie k a id 243 | 163 
Harbor lines (33 U. S. C. 404)- i site Ride aid penne nb ake Ca biee et anine kendo 6 3 
Permits (33 U. 8. C. 408) ___- pbbccdGatice nAisma apelin sean 5 | 5 
Bridge alterations (33 U. 8. C. 511, 502, 494)__......-.------------------------ | 0 3 


1 1 application denied. 


No cases were initiated by the Corps of Engineers. 

9. (a) A minor proportion of the adjudications involves military or 
naval structures in navigable waters. Some others are of military or 
naval or foreign affairs significance for other reasons. Since the same 
procedures are followed in all adjudications, it has never been necessary 
to characterize particular adjudications as involving or not involving 
any military, naval, or foreign affairs functions. 

(b) None. 

(c) A small proportion involve public property. (See answer 1 (a) 
(3) above.) 

10. (a) It is not the practice of the Secretary of the Army to accom- 
pany adjudications made after informal proceedings with a recital 
that all relevant matter has been considered. The submissions are not 
all listed, but they are described. All submissions, oral or written, 
are contained in the record. All decisions on final approval of plans 
for bridges are accompanied by a findings of fact. 

(b) on 

, (c), (d), and (g) Not applicable. 

(b), © and (f) Procedures for adjudications falling within these 
categories are no different from adjudications not includible therein. 
The “procedures are described in answers 3, 4, and 8 above. 

12. None of the adjudications falls within categories (a), (c), (d), or 
(g). Some fall within (6), (e), and (f), but since the same procedures 
are followed in all cases, there has been no need to determine, for the 
purpose of compliance with the Administrative Procedures Act, 
exactly those which ‘do. 

13. None of the statutes specifically requires determinations on the 
record. Statutes concerning alteration of obstructive bridges (par. 
II 1 (a) above) require hearings but not specifically record of hearings. 
Proceedings under those acts represent only a fraction of 1 percent of all 
adjudications here considered. See answers to questions 3 through 
5 above. 

14. (a) Yes. 

(6) No problems. 

(c) No such changes. 

(d) (1) Approval of structures in or over navigable waters.—Title 33, 
United States Code, sections 401, 403, 491, and 525 all use language 
to the effect that the proposed structure must be ‘approved by the 
Chief of Engineers and the Secretary of the Army.” 
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(2) Permission for temporary occupation or use of certain public works 
structures built by the United States.—Title 33, United States Code, 
section 408 states that— 


the Secretary of War may, on the recommendation of the Chief of Engineers, 
grant permission for the temporary occupation or use— 


of any of the pnblic works concerned 





when in his judgment such occupation or use will not be injurious to the public 
interest. 


(3) Establishment of harbor lines. 
section 404 states that— 





Title 33, United States Code, 


where it is made manifest to the Secretary of War that the establishment of harbor 
lines is essential to the preservation and protection of harbors he may * * * cause 
such lines to be established beyond which no piers, wharves, bulkheads, or other 
works shall be extended or deposits made, except under such regulations as may 
be prescribed from time to time by him * * *, 

(4) Alteration of obstructive bridges.—Title 33, United States Code, 
section 502 states that— 
whenever the Secretary of the Army shall have good reason to believe that any 
* * * bridge over any of the navigable waterways of the United States is an 
unreasonable obstruction to the free navigation of such waters on account of 
insufficient height, width of span, or otherwise, or where there is difficulty in 
passing the draw opening or the draw span of such bridge by rafts, steamboats, 
or other water craft, * * *. 
the Seeretary shall direct that the bridge be altered. Title 33, United 
States Code, section 494 uses closely similar language. Title 33, 
United States Code, section 511 states that— 

If * * * the Secretary determines that any alterations of such bridge are neces- 
sary in order to render navigation through or under it reasonably free, easy, and 
unobstructed, having due regard also for the necessities of rail or highway traffic 
thereover, 

he shall order alterations in the bridge. 

(e) There are no such areas. 

(f} None. 

15. None. 

16. (a) Yes. 

(b) Notices are sent to attorneys or individuals concerned or both 
as they may request. 

17. Publication of notices in Federal Register is used where appro- 
priate. More often announcements are made by means of mailing 
lists maintained by district engineers, posting in post offices, local 
press, ete. 

18. Prehearing conferences of interested parties, particularly in 
bridge cases, are encouraged, with a view to reaching agreement 
among the parties. The Department of the Army must determine 
all cases, regardless of agreements among the parties. A substantial 
number of these determinations are facilitated by such agreements, 
however. 

19. Approval by the Secretary of the Army of a bridge or a structure 
in navigable waters is in a sense a declaratory order. The number of 
proceedings looking toward such orders is set forth in the answer to 
question 8 above. The number of such proceedings corresponds to 
the number of requests for such orders that were, received during the 
period considered. 

20. See answer to question 19 above. 
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Delegation and decentralization of administrative and prelimi- 
nary adjudication functions, where practicable, have been found to 
be useful measures for expediting these adjudicatory functions. 

22. (a) None. 

(6) All. Case precedent is not generally useful in making decisions 
under these statutes, since there are essential factual differences in 
each case and since the principles relevant to the adjudications are 
evident without consulting past decisions. However, records are kept 
to avoid contradictory adjudications. 

23. No examiners are used. 


Answer to question 24 


Fiscal year Fiscal year Fiscal year 














1954 | 1955 1956 
Permits (33 U. 8. C. 403) - a wih oN ered SS. | 5,779 6, 066 6, 397 
enane approves (68 VU. B. O. G8D)q « ...0~ secon encncsncswcenas 178 243 163 
Harbor lines (33 U. 8. C. 404)- : wien Se 7 6 3 
Permits (33 U. 8. C. 408) a a a a i ee 4 5 5 
Bridge alterations (33 U. 8. C. 511, 502, 494)..__._.....-.....-- | 1 0 3 


Figures for the first 9 months of 1956 are not available. 

25. No hearings were conducted directly by the Secretary of the 
Army or the C hief of Engineers. Approximately 50 hearings were 
conducted by district engineers during each of the years in question. 

26. (a) There were no cases in which the Secretary of the Army or 
the Chief of Engineers sat for the reception of evidence. 

(6) No trial examiners are used. Approximately 5,000 decisions 
were entered by district engineers during each of the years in question. 
Many of these were of a routine nature not involving controversy or 
review by higher authority. 

(c) No trial examiners are used. A sizable number of decisions were 
entered by the Chief of Engineers and the Secretary of the Army after 
hearing by district engineers. There are no figures available which 
indicate in how many of these cases exceptions were filed. 

Average time permits (33 U. S. C. 403), 60 days (entire pro- 
ceeding). Average time bridge approvals, 100 days (entire pro- 
ceeding). There were no bridge-alteration orders issued during 1955; 
however, the average time for an entire proceeding leading to such an 
order is approximately 10 months. 

28. No examiners are used. No accurate breakdown is available 
of the time consumed at each procedural stage in these adjudications. 

29. At agency level, that is at the level of the Secretary of the 
Army, the proportion of time spent on rulemaking and adjudication 
functions is relatively minor in comparison with al] other functions. 

30. (a) 530. 

(6) 30 days (entire proceeding). 

(c) 4,910 (entire proceeding). 

(2) Only a fraction of 1 percent of the petitions is denied. 

31. See answer to question 22. 

32. When harbor lines are established, they are drawn on maps 
obtainable by any interested party. When bridges are built over 
navigable waters, they are listed in a Corps of Engineers publication 
obtainable by interested parties. Permits and orders under the other 
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statutes here considered are delivered to the individuals concerned. 
Records of all orders are available to the public in offices of the district 
engineers. (See 33 C. F. R. sec. 209.490.) 


III. SerpaRATION OF FUNCTIONS 


There are no powers stemming from Executive orders. 

(a) In addition to providing against other obstructions to navigable 
waters of the United States, Federal law authorizes the Secretary of 
the Army to remove a sunken vessel endangering navigation if such 
wreck has existed for a longer period than 30 days, or whenever 
abandonment can be legally established in lesser time (sec. 19, act of 
March 31, 1899, 33 U.S.C. 414). In emergency cases of serious inter- 
ference with navigation, immediate possession and removal or de- 
struction of the craft may be undertaken (sec. 20, 33 U.S. C. 415). 

(6) See answer to question 1 (a) of part I, above \ 

(c) See answer to question 1 (@) of part II, above. 

None. Powers have been delegated to the extent described in 
a answers to questions I 1 (c) and II 1 (ec) above. 

The Department of the Army has no prosecuting functions in 
combate with the protection and preservation of navigable waters. 
It does, however, conduct fact inquiries in connection with certain of 
its rulemaking and adjudication functions. 

There are no investigations made for the purpose of laying a basis 
for prosecutions. However, all applications for the issuance of rules 
and regulations, the occupation and use of public-works structures, or 
the erection of structures in or over navigable waters of the United 
States under permits from the Secretary of the Army, are subject to 
a factual inquiry by the district and division engineers. Reports are 
submitted by these officers to the Chief of Engineers. 

Applications for the shifting of harbor lines or permission to extend 
piers, wharves, bulkheads, or other works or to make deposits i in tidal 
harbors are subject to an inquiry by the district and division engineers. 

Examinations of wrecks and obstructions in navigable channels are 
conducted by the district and division engineers. 

Complaints that toll rates on bridges are unreasonable generally 
lead to inquiries by the district and division engineers. 

Surveys for administrative determinations as to the navigability of 
waterways are conducted by the district and division engineers. 

4. (a) District engineers conduct inquiries, hold public hearings, 
and make initial recommendations. It should be noted that the in- 
quiries are in aid to the rulemaking and adjudication functions pre- 
viously described, none of which involve prosecution or adjudication 
of alleged violations. 

(6) Initial recommendations go to the division engineers, the Chief 
of Engineers, and the Secretary of the Army. Persons with the duty 
of conducting factual inquiries do not participate in the deliberations 
at these echelons. 

(c) All final decisions in controverted or otherwise important cases 
are by the Secretary of the Army. Persons whose duty it is to con- 
duct factual inquiries do not participate or adivse in these decisions. 

5. (a) to (e) None. 

6. Not applicable, in view of the answer to the previous question. 


. (a) No. 
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(b) No. 

(c) The staff of any official responsible for making a recommenda- 
tion or decision may advise him in his determination. 

(d) The legal staff of any official responsible for making a recom- 
mendation or decision may advise him in his determination. 

(e) No. 

8. Hearings are required by law only in adjudications under the 
bridge alteration statutes (subpar. 5 of the answer to question 1 (a)). 
However, in all adjudications all interested parties are always afforded 
an opportunity to be heard. 

9. In the event any consultation is had with anyone on an issue of 
law or fact by the deciding officer, if it is determinative or materially 
affects or influences the decision, all interested parties are completely 
informed and afforded ample opportunity to refute or rebut the con- 
clusions drawn or the bases for such conclusions. All pertinent facts 
on which decisions are based are reflected in the decisions. 

10. None of section 1004 is applicable to the adjudication here con- 
sidered, for the reason given below in the answer to question 2 of part 
VIII. ‘Therefore, there has been no occasion to construe the phrase in 
question. 

11. The entire record is forwarded to the final adjudicating officer. 
The record includes all oral and written submissions and all factual 
reports and the recommendations of subordinate officials. 


IV. INspPecTION oF REcorRpDS 


Applications, statements of views and comments of interested 
parties, briefs and documentary evidence. 

2. Plans for structures in navigable waters (33 U. S. C. 403) and 
for bridges (33 U.S. C. 401, 491, 525). 

3. There are a few restrictions on the availability for public inspec- 
tion of matters filed by persons. See the answer to question 8 below. 
There is seldom, if ever, occasion to apply these restrictions. 

4. Applications which affect the public at large or members thereof 
are publicly announced as described in question 6, below. No an- 
nouncement is made of the filing of other material. 

When matters are of local significance only, they are available 
in the district office. Matters of general significance are made avail- 
able in all district, division, and Chief of Engineers’ offices. Full 
information regarding the availability of any matter may be obtained 
by communicating with any office of the Corps of Engineers. 

6. Media used for publishing notices include local newspapers, post 
offic ‘es, mailing lists, and the notice section of the Federal Register. 

Decisions are not reached by voting. Determinations are made 
siiGlable to persons properly and directly concerned. 

8. Matters filed are available to the public as indicated in the 
answer to question 3 above. If appropriate in any instance, however, 
it would be necessary to accord the required degree of protection to: 

(a) Classified defense information (Executive Order 10501, 

November 5, 1953; DOD Directive 5200.1, July 8, 1957; or 

(6) Other official information which requires protection pur- 

suant to DOD Directive 5200.6, March 22, 1957. 

9. See answer to question 8, above. 
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V. WorRKLOAD AND STAFFING PATTERNS 


1. See answers to question 13, part I; and questions 8, 27, and 30 

of part II. 
Rulemaking: 

(1) Public notice: 30 days for receipt of views and comments. 

(2) Review of materials submitted: 30 to 90 days. 

(3) Public hearing when considered necessary following pre- 
liminary inquiry and review: 30 days’ prior notice. 

(4) Review of hearing record and initial recommendation and 
report: 20 days. 

(5) Review by Division Engineer: 10 to 20 days. 

(6) Full consideration of the report by the Chief of Engineers 
and submission to the Secretary: 10 to 20 days. 

(7) Consideration and decision by the Secretary: The time at 
this stage varies according to the complexity and importance of 
the case. 

Adjudication of permits under title 33 United States Code section 
403: 

tl) Public notice: 30 days for receipt of views and comments. 

) Review of plans, preparation of findings of facts and 
ec cites analysis: 30 to 40 days. 

(3) Public hearings: 30 days. 

(4) Review and initial recommendations: 10 to 15 days. 

(5) Review by Division: 5 to 10 days. 

Full consideration of the report and submission to the 
Secretary: 5 to 10 days. 

(7) Consideration and decision by the Secretary: The time at 
this stage varies according to the complexity and importance 
of the case. 

The shortest proceeding during 1955 and 1956 was 35 days. This 
was a routine application for a permit to perform work in a minor 
waterway. Average time to process applications for obstruction to 
waterways is 60 days. The application was uncontested and was for 
minor work. The longest time was 13 months for the approval of 
plans of a major bridge over a heavily trafficked waterway. The 
average time to process approvals of bridge plans is 3 months. The 
reason for the time consumed was the complexity of the subject 
matter, which necessitated accumulation of pertinent data from many 
sources and required consultation with affected interests. 

3. See answers to questions 8 and 13, part I, and 8, 27, and 30 
of part IT. 

4. In connection with the adjudication of requests for permission to 
build bridges, the Secretary of the Army has issued blanket permission 
for construction of bridges across certain specified waterways or sec- 
tions thereof, provided certain criteria are met. F ormerly, the sub- 
mission of individual plans for each bridge was required of the 
applicant. 

5. Approximately 15 individuals are involved in any given pro- 
ceeding. They are members of the regular working staff performing 
the general functions of their respective offices. 

(a) District level: Typists, stenographers, attorneys, engineers, and 
district engineer. 


95899—57—pt. 3——_5 
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(b) Division level: Typists, stenographers, attorneys, engineers, and 
division engineer. 


(c) Chief of Engineers: Typists, stenographers, attorneys, engineers, 
and Chief of Engineers. 
(d) Secretary ‘of the Army. 


VI. Unirormity oF ADMINISTRATIVE PROCEDURE 


To the extent practical. Only a very limited number of the 
functions of the Corps of Engineers, such as the regulation of bridge 
tolls, come within the formal requirements of the Administrative 
Procedure Act. In the one case of fixing bridge tolls considered by 
the Corps of Engineers since passage of the Administrative Procedure 
Act, the procedures of the Interstate Commerce Commission were 
followed where applicable and adaptable in the circumstances. 

2. The use of ICC procedures as described above was successful, 
and no problems were encountered. 

3. Apart from the bridge alteration statutes (par. II 1 (a) (5)), 
which require hearings, there are no statutory procedures prescribed 
specifically for the functions here considered. 


VII. Rutes ror ApMiIssion TO PRACTICE AND FOR AVOIDANCE OF 
ConFLict OF INTERESTS 


No rules for admission to practice or for representation are pre- 
scribed by the agency. No regulations provide for barring persons 
not otherwise barred by law from representing parties before the 
agency. 

2. Representatives of interested parties are, in accordance with 
overall Army practice, required to fill out a notice of appearance, 
which elicits information on previous Government employment and 
other information relevant to the conflict of interest statutes. 

3. The procedures followed in the rulemaking and adjudication 
functions considered above are substantially uniform with those 
followed by the Department of the Army in carrying out its other 
functions. They have not been made uniform with the procedures 
of other Government agencies. 

4. Not applicable. 


VIII. Exemptions From tHe ADMINISTRATIVE PROCEDURE ACT 


1. Yes. 

2. Section 7 of the Administrative Procedure Act is inapplicable to 
all of the rulemiaiciia functions described in the answer to question 
1 (a) of part I, above, “except for the function described in subparagraph 
(13) of the answer. Section 7 is inapplicable because the rules in ques- 
tion are not required by statute to be made on the record after oppor- 
tunity for an agency hearing (sec. 4 (6)). Section 5 of the Administra- 
tive Procedure Act is inapplicable to all of the adjudications described 
above in the answer to question 1 (a) of part IT except those described 
in subparagraph (5) of that answer because none of those adjudications 
is required by statute to be determined on the record after opportunity 
for an agency hearing. Section 5 of the APA is inapplicable to adjudi- 
cations under the Truman-Hobbs Act (subpar. (5) of answer to ques- 
tion 1 (a) of part II) because such adjudications were specifically 
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exempt from all but section 3 of the APA by Public Law 564, 82d 
Congress (33 U.S. C. sec. 524). Section 7 of the APA is inapplicable 
to the adjudications because section 5 is inapplicable. 


IX. Courr Decisons Arrecting AGENcYy FuNcTIONS 


None. 


ENcLosuRs 4 


AGENCY FUNCTION: ADMINISTRATIVE SETTLEMENT OF 
PERSONAL INJURY AND PROPERTY DAMAGE CLAIMS 


I. RULEMAKING 


1. (a2) The Departments of the Army, Navy, and Air Force are 
authorized to settle certain personal injury and property damage 
claims under the provisions of the Military Claims Act (10 U.S. C., 
sec. 2733; 70 A Stat. 153 (1956)) as amended by Public Law 446, 
84th Congress, and under the provisions of the Federal Tort Claims 
Act, 28 U.S. C., see. 2672 (1952)). These statutes embrace the grant- 
ing of benefits to beneficiaries who cannot be predetermined. The 
claimants are victims or potential victims of such incidents as aircraft 
accidents and automobile accidents. The Military Claims Act permits 
the administrative settlement of claims not over $1,000 for damage or 
loss of property or for personal injury or death caused by military or 
civilian personnel of the military departments acting within the scope 
of their employment, and without negligence on the part of the claim- 
ant. The coverage of the Federal Tort Claims Act is similar, except 
that it is also necessary for the claimant to show affirmatively that the 
employee of the Government was negligent. Pursuant to these 
statutes, the Secretaries of the military departments are authorized to 
prescribe and have prescribed regulations directed to Government per- 
sonnel concerned with negotiating settlements which outline the 
procedures and methods for the administrative settlement of claims 
under these statutes. Such regulations are set forth in appendix A, 
B, and C hereto. 

(6) The Secretaries of the military departments. 

(c) Not delegated. 

2. Resort to a general grant of authority to promulgate rules is 
unnecessary in view of the specific authority granted by the statutes. 

3. (a) Stress is on simplification of procedures and reduction in 
costs to the Government and the parties and on expeditious procedures. 
The data required and the changes in procedure are based on the 
observations of those responsible for the processing of claims and on 
comments of personnel in widely scattered commands. Methods of 
collection of data may differ among the military departments, but in 
general they have the same results. 

(6) Beneficiaries of the procedures are unknown. Intradepart- 
mental coordination of regulations is effected. 

(c) None. 

(d) Except for necessary instructional material furnished to sub- 
ordinate commands and personnel charged with following the pro- 
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cedures and carrying out policies, there is no statement of reasons for 
rules adopted. 

(ec) Federal Register. Code of Federal Regulations. Every effort 
is made to publicize the extent of the statutory benefits through local 
personnel charged with claims responsibility. 

: There are no such statutory provisions. 

Generally, what has been md in 3, supra, covers this. However, 
the military departme nts expect and respect suggestions for simplifica- 
tion of procedures or changes in policy from any source. These 
suggestions are submitted informally, and may be either in writing 
or by word of mouth. ‘There are no ‘‘proceedings” as such. 

(a) No. See 3 (6), supra. 

©) There is no statutory requirement. 

Procedural rules are changed in the light of experience to the 
ais of simplifying the procedure, but not in specific cases. Pro- 
cedures are generally described in : supra. 

8. Because of the nature of the process described in 3, supra, there 
is no occasion for such petitions. However, a record is kept for 
possible future modification of rules should a claimant request changes 
Sea As used in the question, there have been no such petitions. 

. (a) All involve military functions in the sense that the claims 
are generated by personnel of the military departments within the 
scope of their employment. 

(6) 100 percent. 

(c) 100 percent. Most of the regulations apply to internal pro- 
cedures. In view of the limit on the size of the claims and the simpli- 
fied procedures, the expense and effort of public rulemaking are not 
necessary. 

10. (a) No. 

(b) N 

Not applicable. The rules are not substantive and any change 
in en would not affect the outcome of any claim. 

No. 

Changes in regulations in 1955 and 1956 were largely routine 
ialalac of internal character. [Representative copies of such changes 
are included in appendixes A-C, available in the committee’s files.] 

. (a) Yes. 

(b) None. 

(c) See ns 14 (c), infra. 

(d) See 1 (a), supra. 

(e) No. 

(f) Not applicable. 


Il. ApsupDICATION 


1. (a) See I 1 (a), supra. 

(b) The head of a department or his designee. 

(c) Within the Army, the Navy and the Air Force, the Office of 
the Judge Advocates General, and certain designated ‘officers in the 
field are authorized to settle the claims here involved. 

The rey arg psyons in question are authorized by the statutes 
eed to in I 1 (a) supra. 

3. The aiidvations here involved are not required by statute or 
by the Constitution to be determined on the record after opportunity 
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for an agency hearing. However, the following information is sub- 
mitted concerning the procedures followed: 

(a) The claimant initiates the action. On receipt of inquiry, local 
personnel charged with disposition of claims provide necessary forms 
and assistance and advise with regard to the information required. 
As a preliminary to any such action, the regulations of the military 
departments require prompt investigation of any incident which may 
give rise to a claim without reference to any action by the individual 
who may have been injured. In many instances the mformation 
which forms the basis of the claim is in the hands of the military depart- 
ment concerned, and the claimant is thereby relieved of much of the 
trouble attendant with enforcing a right of action against a party by 
way of judicial proceeding. Thereafter, information or correspondence 
is with him or his attorney, if the claimant is so represented. 

(6) Not applicable. 

(c) There are no pleadings. The claim may be submitted on pre- 
scribed forms or otherwise in writing. The claimant is advised of the 
favorable or unfavorable disposition of his claim. In those cases in 
which the evidence does not support the granting of relief, the claimant 
is afforded the opportunity to present such additional evidence as may 
be available to him. 

(d) through (k), see (c) above. 

4. There are no such statutory provisions. 

(a) through (c). As generally indicated in 3 (c) supra, all claims 
are considered on written submissions. These include supporting 
evidence. They need not necessarily be in any particular form, al- 
though it is desirable that the claims themselves be on forms pr escribed. 
Under the statutes, oral submissions do not suffice. After asserting 
an oral claim, however, claimants are advised of the nature of written 
submissions required. 

(d) and (e). None. 

(f). Local claims officers make initial recommendations and forward 
them to Secretary of the military department concerned or to his 
authorized designee. 

(g) Appeals to the Secretary of the department are authorized by 
title 10, United States Code, section 2733. Under title 28, United 
States Code, section 2672, although not required by statute, the Army 
and Navy afford an intra-agency ‘appeal; the Air Force affords oppor- 
tunity for reconsideration ‘by the designee or by higher authority. 
In any event, final denial under title 28, United States Code, section 
2672 does not foreclose a civil action. (See 28, U.S. C. sec. 2675.) 

6. (a) A claimant may appeal under title 10, United States oo 
section 2733, to Secretary of military department concerned ; 
subject to title 28, United States Code, section 2675, he may file a 
civil action under title 28, United States Code, section 2674. 

(6) No such statutory requirement. 

7. Not applicable. 

8. See 3 (a), supra. Requests for reconsideration, although rare, 
are given full review and consideration. For the number of adjudica- 
tions initiated by claimants, see V infra. No such adjudications are 
initiated by the Government. 

9. (a) 100 percent. 

(6) None. 

(c) 100 percent. 
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10. (a) Notice is given to each individual as to the disposition of 
his claim, and the reasons therefor. 

(6) The regulations prescribe the nature of the information which 
must be furnished in connection with the claim. 

11. (a) through (c). Not applicable except for question (a) as to 
claims under title 28, United States Code, section 2672, for which 
see 3 and 5, supra. 

(d) Not applicable. 

(e) and (f) Covered by 3 and 5, supra. 

(g) Not applicable. 

12. All come within the purview of 11 (a) and/or (e) and (f), supra. 

13. No hearing is required by statute. All adjudications are based 
upon the records composed of information furnished by claimants 
and that developed by service investigative agencies. 

14. (a) The meaning and intent of Congress are clear. 

(6) None. 

(c) Public Law 446, 84th Congress, amended the Military Claims 
Act to extend the time limit for filing of claims thereunder and to 
remove the limitation on recovery in personal injury or death claims 
to medical, hospital, and burial expenses actually incurred. 

(d) Administration of title 10, United States Code, section 2733, is 
entirely committed to the discretion of the Sec retary of the depart- 
ment. Under title 28, United States Code, section 2672, the law of 
the place where the act or omission occurred must be followed. 

(e) No. 

(f) Not applicable. 

15. None. All are thoroughly considered. 

16. (a) Yes. 

(6) Once representation is known, correspondence and communica- 
— are made directly to the attorney. 

No person other than the applicant and his designated repre- 
waatieed is served notice of matters adjudicated. Such matters do 
not affect the interests of such other persons. 

18. Not applicable. 

19. No. 

20. Declaratory orders are inapplicable to accident claims. 

21. The procedures developed by the military departments for the 
settlement of claims have consisted of the use of forms, simple in 
nature, easily understood by the potential beneficiary. Such sim- 
plified procedures seem desirable for settling the small accident claims. 

Each case decided on its own merits and hence falls within 
category (b). Legal precedent is followed under both title 28, United 
States Code, section 2672, and title 10, United States Code, section 
2733. 

23. Not applicable. There are no trial examiners. See V—1, infra. 

24. Not applicable. 

25. Not applicable. 

26. Not applicable. There are no trial examiners. See V-1, infra. 

27. Under the statutes in question, the time from the filing of the 
claim to its disposition averages about 3 months. 

28. Not applicable. 

29. The great proportion of time is devoted to administration and 
adjudication. Very little is devoted to rulemaking. 

30. (a) Army, 1,130; Navy, 328; Air Force, 237. 
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(6) Three months. 

(c) Army, 4,064; Navy, 2,672; Air Force, 2,535. 

31. Consistency of decision is aimed for within the limits imposed 
by following the laws of the situs. (See also 14 (d), supra.) 

32. Dispositions on specific claims are furnished the claimant and 
his attorney by direct correspondence, (See also 1V-—3, infra.) 


III. SEPARATION OF FUNCTIONS 


1. Authority for administrative settlement of personal injury and 
property damage claims is given by statute. The authority to make 
procedural rules for the settlement of such claims is also granted. 

2. Not applicable. 

3. No prosecuting duties. Investigative duties are those relating 
to the determination of the facts which may give rise to claims against 
the United States under the statutes. 

4. None. Investigative personnel may make recommendations 
which are considered by the approving authorities. 

5. (a)—(e) Under no circumstances. 

6. Not applicable. 

7. (a) In general, except under rare circumstances, appeals are 
considered by agencies and personnel independent of those who have 
rendered the decision from which the appeal is taken. There is no 
independent review staff. 

(6) Recommendations of lower echelons are taken into considera- 
tion. 

(c) No. 

(2) The Claims Divisions of the Offices of the Judge Advocates 
General of the military departments review proposed decisions. 

(e) No. 

8. None, in the sense that there can be no determination without the 
filing of a claim. 

9. Not applicable. 

10. Since section 1004 (c) does not apply, there has been no occasion 
for such an interpretation. 

11. The final adjudicating officer is given the complete file with 
respect to every case, together with views of the claimant and the 
subordinate claims agency. 


IV. Inspection oF Recorps 


1. All written submissions for consideration of claims are volun- 
tarily filed. (See II 3 and 5, supra.) 

2. Not applicable. 

3. In the absence of classified defense information, matters filed by 
any claimant would ordinarily be made available for public inspection 
upon the claimant’s assent. (See also 8 and 9 infra.) 

4. None. 

5. Regulations and instructions are published in the Code of Federal 
Regulations and Federal Register. Claimant is advised of adjudica- 
tion individually. (See also 3 supra and 8 and 9 infra.) 

6. Normally the only person affected is the claimant. 

7. There are no votes. 
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. As pointed out in 3 supra, matters filed by claimants under the 
seilien here involved would ordinarily be made available to the public 
upon the claimant’s assent thereto and if classified defense information 
were not involved. Statutory authority to protect a claimant’s pri- 
vacy in these matters is found in section 3 (c) of the Administrative 
Procedure Act. (See also 9 infra.) 

9. Apart from the nonavailability for public inspection of any classi- 
fied defense information in the claim file, information that may relate 
to the claim and may require protection in the public interest includes, 
for example, such matters as the following: 

(a) Records and information which pertain to individuals such as 
personnel records, and investigative reports, and proceedings pertain- 
ing to the conduct of, or manner of performance of, duties by military 
personne! and civilian employees, the release of which might unjustly 
discredit or injure innocent persons or disclose personnel information 
received in confidence. 

(6) Information which is, or may reasonably be expected to be, con- 
nected with any pending or anticipated litigation before Federal and 
State courts or regulatory bodies. 

(c) Conversations or communications between members of the 
Department of Defense, or between such members and representatives 
of other r agencies of the executive branch, which are merely advisory 
or preliminary in nature and which do not represent any final official 
action and any documents or reproductions concerning such advice. 

(2) Information received from other Government agencies for 
official use of the Department of Defense, any further dissemination 
of which is controlled by the agency which provided the information. 

Statutory authority for withholding from public inspection official 
information that requires protection in the public interest is found 
in section 3 of the Administrative Procedure Act. (See also Depart- 
ment of Defense Directive 5200.6 of March 22, 1957.) 


V. WorKLOAD AND STAFFING PATTERNS 
The following number of claims were adjudicated under the 
Federal Tort Claims Act (28 U.S. C., see. 2672): 








Year | Army | Navy | Air Force 
ea a canal - | 2, 979 2, 419 1, 866 
OR Acacnakescss Sr at 1, 855 2, 285 1, 279 














The following number of claims were adjudicated under the Military 
Claims Act (10 U.S. C., see. 2733): 











| 
Year Army | Navy | Air Force 
ee ee ae ; io’ | 
Bea ddb eh deb sdalocas 13404552 ne Sia $éas assis 1, 183 | 354 624 
SOR cktenctina-st : aie es . = ai 387 1, 256 


Claims on hand at end of the year 1955: Army, 969; Navy, 596; 
Air Force, 182. ¢ ‘laims on hand at end of year 1956: ‘Army, 1,130; 
Navy, 328; Air Force, 237 (figures include both categories). 
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. The adjudication and processing consist of investigation by field 
agencies of claims; transmittal through proper channels to the approv- 
ing authority; the review and determination of each claim on its 
merits; and appropriate action taken for payment of the approved 
amount. In some cases, however, claims are paid within 3 weeks 
after the occurrence of an accident or incident; in other cases where 
information peculiarly in the possession of the claimant has not been 
furnished, a proceeding may take a year or longer. As noted in 
kK supra, average time is about 3 months. 

. There are no rulemaking proceedings. For adjudication proceed- 
ine see 1, supra. In many of these, proceedings may have been 
started in a prior year. The statistics are not kept as to the number 
of claims filed, but are of those completed during the year. 

4. Simplification in the presentation of the claims; elimination of 
the requirement for copies of documents; identification of the incident 
and sufficient details to pinpoint the incident; and decentralization of 
approval authority. (See appendixes A-C.) 

There are no economists or statisticians employed. In the Air 
Force, 5 lawyers at headquarters level and 8 lawyers at the air ma- 
teriel areas are authorized to adjust and settle the claims referred to 
herein. In the Navy, 5 officers at headquarters level and 10 legal 
officers at the naval districts are so authorized. In the Army, 
lawyers at headquarters level and 6 lawyers at the various Army 
headquarters. Stenographers and clerks assigned generally perform 
other normal legal functions, in addition to claims work. As the 
organizations among the military departments differ, and the number 
of adjudications differ, each department meets its own needs, based 
on its own workload and staffing pattern. Personnel involved nor- 
mally have many additional functions and duties. 


VI. Untrormity oF ADMINISTRATIVE PROCEDURE 


Although the regulations of the military departments may differ 
in form, they are the result of coordination. As mentioned previously, 
‘laims channels vary from along organization lines, but the military 
departments are mindful of the fact that they are implementing 
statutes of general applicability conferring benefits upon members of 
the public. Efforts are made continuously to have uniform pro- 
cedures. See 2, infra. 

The coordination and cooperation among the Army, Navy, and 
Air Force have been eminently successful, among claims chiefs of the 
respective military departments. Bimonthly meetings are held, with 
the chairmanship rotating at each meeting. Questions of general 
application are put on an agenda, with full, active participation in dis- 
cussion leading usually to a common decision and policy. 

3. The Federal Tort Claims Act applies to all departments of the 
Government: The Military Claims Act (10 U. S. C., sec. 2733) 
applies only to the military departments. 


95899—d7T—pt. 3 6 
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VII. Rutes ror Apmission To Practice AND FOR AVOIDANCE. OF 
ConFuicr oF INTERESTS 


1. Claimants are accorded the right to be represented by attorneys 
at law. 

2. There are no special rules for avoidance of conflicts of interest. 
Applicable statutes and general regulations of the military depart- 
ments prohibit such actions. 

3. See 2, supra. 

4. Not applicable. 


VIII. Exemptions From tHe ADMINISTRATIVE PRoceDURE Act 


1. Functions under title 10 United States Code, section 2733 and 
title 28 United States Code, section 2672, inclusive, are exempt from 
many of the sections of the Administrative Procedure Act. How- 
ever, the regulations establishing the claims procedures, promulgated 
by the Secretaries of the military departments with the approval of 
the Secretary of Defense, have been published in the Federal Register. 
This is in consonance with the requirements of section 3 (a) of the 
Administrative Procedure Act. Matters of official record which are 
pertinent under the cited statutes are made available to persons prop- 
erly and directly concerned in accordance with departmental regula- 
tions published in congruence with section 3 (c) of the Administrative 
Procedure Act. Parties are accorded the right to appear in person 
or by or with counsel, in conformance with section 6 (a) of the Ad- 
ministrative Procedure Act. Proceedings are concluded with reason- 
able dispatch in congruence with section 6 (a) of the act. The in- 
terested person is given prompt notice of any denial of any written 
application, petition, or other request, together with a brief statement 
of the reasons therefor, in congruence with.section 6 (d) of the Ad- 
ministrative Procedure Act. All orders issued in connection with 
this function are within the jurisdiction of the agency and are au- 
thorized by law, in congruence with section 9 (a) of the Administra- 
tive Procedure Act. Functions under the above-cited statutes con- 
form with section 12 of the Administrative Procedure Act. 

2. Section 4 of the Administrative Procedure Act exempts regula- 
tions and procedures such as here involved from public rulemaking 
since such regulations and procedures invelve benefits and to a large 
extent involve the ordering of internal agency management and 
personnel. Section 5 of the act is inapplicable as the statutes in 
question do not require the adjudication to be determined on the 
record after opportunity for agency hearing. The first part of section 
6 (a) of the Administrative Procedure Act, and sections 6 (b) and (ec) of 
that act, are not applicable. No person is compelled to appear, and 
no process or subpena is issued by the military department concerned. 
Sections 7 and 8 of the act are inapplicable because sections 4 and 5 of 
the act are inapplicable. Section 9 (b) of the act is inapplicable, 
since no licensing functions are involved. In regard to section 10 of 
the act, the statutes commit agency action to agency discretion. 
(See [I-14 (d) supra.) Section 11 of the act is not applicable to 
functions of the cited statutes because sections 7 and 8 do not apply. 
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IX. Courr Decisions Arrectinc AGENcy. FuNcTIONS 


There have been no ms court decisions which affect the procedural 
functions of the agency. As mentioned previously, the law of the situs 
is generally followed as to causation and measure of damages proxi- 
mately caused. The court decisions in the various jurisdictions are 
thoroughly considered in connection with individual cases within the 
respective jurisdictions so that an appropriate award to the persons 
deriving benefits under the statutes is made. 





ENCLOSURE 5 
AGENCY FUNCTION: DISCHARGE REVIEW BOARDS 
1. RULEMAKING 


Nore.—The function of the Department of Defense to which these 
auswers apply is that of review of the character of discharges—such as 
general, undesirable, or bad conduct given to persons who have been 
discharged from the Armed Forces. ‘This function is carried out by 
boards of review established for that purpose. These boards do not 
review the ultimate question whether there should have been a 
discharge nor can they order reinstatement into the military service 
or recall any person to active duty. The boards of review never 
downgrade the character of a discharge; instead any change in the 
character of a discharge would be to upgrade it. 

By statute, the Secretaries of each military department— 
after conference with the Administrator of Veterans’ Affairs, are authorized and 
directed to estalish in the Army, Air Foree, and Navy Departments, respectively, 
boards of review composed of five members each, whose duties shall be to review, 
on their own motion or upon the request of [a former member of the Armed Forces 
and certain others] * * * the type and nature of his discharge or dismissal 
lexcept those ordered by a general court-martial] (38 U.S. C. 693h). 

A discharge review board has been established in each of the 
military departments, and it is these boards, which operate ani- 
formly, that comprise the ‘‘agency”’ to which the answers give: 1erein 
specifically apply. In regard to this part I of the questionnaire, 
however, the boards themselves exercise no legislative or quasi- 
legislative powers, but their procedures are established by regulations 
promulgated by each Secretary of the military department concerned 
after conference with the Administrator of Veterans’ Affairs. Accord- 
ingly, this part I will be treated as referring to each Secretary as the 
agency covered by the questions. It will be seen that most of the 
questions in this part I are inapplicable even to the Secretaries’ 
relevant rulemaking function of establishing the boards and their 
procedures, since the rules are neither regulatory nor require con- 
tinuous revision. 

(Copies of the regulations marked ‘Attachments A, B, and C,” 
are available in the committee’s files.) 

1. (a) Title 38, United States Code, section 693h authorizes and 
directs the establishment of boards of review to review the type and 
nature of discharges or dismissals on a case-by-case basis. 
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(6) The Secretary of the military department concerned after con- 
ference with the Administrator of Veterans’ Affairs. 

(c) Not delegated. Under General Orders No. 64, November 3, 
1955, the Secretary of the Army has assigned this function to the 
Assistant Secretary of the Army for Manpower and Reserve Forces. 
Similarly, the Secretary of the Navy has assigned this function to the 
Assistant Secretary of the Navy for Personnel and Reserve Forces 
(Secretary of the Navy Instruction 5430.7a, October 23, 1954) and 
the Secretary of the Air Force to the Assistant Secretary of the Air 
Force for Manpower, Personnel and Reserve Forces (Secretary of the 
Air Force Order 100.1, August 15, 1956). 

2. Resort to a general grant of authority to promulgate rules is 
unnecessary for the rules promulgated in view of the specific authority 
granted by title 38, United States Code, section 693h. 

3. The regulations promulgated fall only into categories I (pro- 
cedural rules), III (general statements of policy), V (statements of 
the general course and method by which functions are channeled 
and determined), XII (rules of practice), and XIII (rules relating 
to agency management, organization, and personnel), and as to each 
of these categories the answers herein apply equally. 

(a) Collection of factual data was unnecessary for the rules pro- 
mulgated. et 

(b) No notice to any person other than those within the Depart- 
ment of Defense and the military departments responsible for pro- 
mulgating the regulation and to the Administrator of Veterans’ 
Affairs. 

(c) None. 

(d) None. f 

(ec) The regulations are published in the Federal Register (32 
C. F. R. 581.2 (Army), 724.1 et seq. (Navy), 881.16 et seq. (Air 
Force)) and disseminated throughout the departments through publi- 
cation and distribution channels. Various veterans’ organizations, 
with the cooperation of the departments, disseminate informetion 
about the boards to their members and the interested public. Mem- 
bers of the public may obtain copies of regulations by writing to the 
appropriate department. 

4. None. 

5. Covered by answer to question 3, supra. Rules merely estab- 
lishing the boards and their procedures do not require procedures of 
the kind categorized herein. 

6. (a) No, but see question 8, infra. 

(6) No statutory requirement for notice or hearing. 

7. Neither rules nor rulemaking procedures are changed or sus- 
pended in particular cases. - 

8. Letters written to the Department of Defense, the military de- 
partments, or the boards suggesting changes in the regulations estab- 
lishing the boards’ procedures are given due consideration. 

During 1955 and 1956, three paragraphs in the regulations for the 
Air Force Board were changed to reflect certain administrative changes 
within the Department of Defense and for the Board’s administrative 
convenience. No other changes were made and no petitions for 
changes in the rules were received. 

9. (a) 100 percent. (See 38 U.S. C. 693h.) 

(b) 100 percent. (See 38 U.S. C. 693h.) 
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(c) In some cases, monetary benefits may follow as a consequence 
of change in the character of the discharge. 

Public participation in none of these matters is desirable because, 
as to the matters covered by the regulation, such formal participation 
would unduly interfere with the operation and administration of the 
offices of the Secretaries of the military departments. Since the 
boards operate institutionally within the office of the Secretary of the 
military department concerned, it is believed that the Secretary’s 
judgment as to the convenience and specific organization of his office 
is of little interest to the general public. Consultation with the 
Administrator of Veterans’ Affairs provides advice and representation 
as to the interests of undetermined veterans who might in the future 
desire to invoke the boards’ processes. 

No advisory groups were used in formulating the relevant regu- 
lations. 

10. (a) No. 

(6b) No. 

11. (a) and (b) Not applicable. The boards’ rules are not substan- 
tive and any change in procedures would not affect the outcome of 
any pending cases. 

12. No. 

13. Three paragraphs of the Air Force regulations were changed in 
1955, defining the information to be included in applications for review, 
providing for access by applicants to the substance of classified infor- 
mation before the Board, and omitting a requirement that the Board 
list the salient points on which their conclusions were based. 

14. (a) Yes. 

(6) None. 

(c) No. 

(d) Title 38, United States Code, section 693h provides that the 
Secretaries of the military departments “are authorized and directed 
to establish” boards for the review of the type and nature of discharges. 

(e) No. 

(f) None. 

II. ADJUDICATION 


1. (a) The boards exercise the adjudicatory power to make findings 
of fact and conclusions as to whether action corrective of the “‘type 
and nature’”’ of discharges or dismissals should be taken. The boards 
have ‘authority * * * to change, correct, or modify any discharge 
or dismissal, and to issue a new discharge in accord with the facts 
presented,’ their findings to be final subject only to review and 
modification by the Secretary of the military department concerned 
(38 U.S. C. 693h). 

(b) The boards, subject only to review by the Secretary of the 
military department concerned. 

(c) Not delegated. Under General Orders No. 64, November 3, 
1955, the Secretary of the Army has assigned this function to the 
Assistant Secretary of the Army for Manpower and Reserve Forces. 
Similarly, the Secretary of the Navy has assigned this function to the 
Assistant Secretary of the Navy for Personnel and Reserve Forces 
(Secretary of the Navy Instruction 5430.7a, October 23, 1954), and 
the Secretary of the Air Force to the Assistant Secretary of the Air 
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Force for Manpower, Personnel, and Reserve Forces (Secretary of the 
Air Force Order 100.1, August 15, 1956). 

All adjudications are adequately authorized by a specific statute 
(38 U. S. C. 693h) without resort to a general statutory grant of 
authority. 

3. None of the boards’ adjudications involves matters falling into 
the listed categories I through VII. 

4. (a) Title 38, United States Code, section 693h, provides that— 

the person requesting review shall be allowed to appear before such board in person 
or by eounsel. 
Provision for request of such a hearing is made on the standard form 
application for review. When a hearing is requested, written notice 
of the time and place is sent to the applicant and his counsel at least 
30 days prior to the date of hearing. Applicants may request earlier 
hearings. 

Title 38, United States Code, section 693h, provides that 
witnesses shall be permitted to present testimony either in person or by affidavit, 
and the person requesting review shall be allowed to appear before such board in 
person or by counsel. 

Hearings are conducted before the boards. Their executive secre- 
taries may be present. The applicant and his counsel may be present. 
Witnesses may appear in person and, if they do, are subject to ex- 
amination by the boards. The public is not admitted to the hearings. 
Applicants and counsel are entitled to summaries or extracts of classi- 
fied investigative documents where it is necessary that they be ac- 
quainted w ith the substance of such documents. Hearings are not 
limited by the restrictions of common-law rules of evidence. <A hear- 
ing may be continued on the board’s motion or at request of the 
applicant, if necessary to insure that the hearing will be full and fair. 

(c) In addition to the provisions regarding appearances and wit- 

nesses quoted in (a) and (5), supra, title 38, United States Code, 
section 693h, provides that review of the character of discharge 
shall be based upon all available records of the service department relating to the 
person requesting such review, and such other evidence as may be presented by 
such person. 
A complete record of each case is prepared, including the application 
for review, a transcript of the hearing, if any; affidavits, papers, and 
documents considered by the board; all briefs and written arguments 
filed; the board’s findings and conclusions, which are prepared in 
writing at closed sessions; the board’s directions; any minority reports; 
all other papers necessary to reflect a true and complete history of the 
proceedings. _ record is signed by the head of the board, and in 
the case of the Navy, by all the members, and authenticated by 
i recorder. 

The pertinent authority for (a) through (g) is title 32, Code of 
Federal Regulations, sections 581.2 (Army), 723.1 et seq. (Navy), and 
881.16 et seq. (Air Force), promulgated pursuant to title 38, United 
States Code, section 693h. 

(a) Applications for review of character of discharge are submitted 
in writing on DD form 293. There is no limitation on the freedom 
to submit an application other than that it be within the boards’ 
jurisdiction and within the time limits fixed by statute. Supporting 
briefs and documentary evidence may also be filed. 
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Oceasionally, an applicant will attempt to apply in person or, by 
letter. In such situations, the board’s staff will assist him in preparing 
an epprepminie application. 

(6) The application form provides for identification of the applicant 
and the discharge from the Armed Forces, statements of the basic 
information regarding the discharge and supporting evidence, requests 
for relief and personal appearance, advice as to whether counsel will 
be employed, and his name and address, 

The application form also contains instruetions. for its use and 
information as to where and how to obtain counsel through the various 
veterans’ organizations. 

A copy of the disputed certificate of discharge must be submitted 
with the application. No particular form for briefs or affidavits is 
required. 

(c) Oral submission, either by the applicant or his representative, is 
allowed whenever requested. Written notice of the hearing is sent 
the applicant and his counsel at least 30 days in advance. Witnesses 
may appear in person or they may testify by affidavit. Hearings are 
not limited to evidence admissible under the common-law rules of 
evidence. 

(d) None. 

(e) None. 

(f) Initial decision as to whether corrective action should be taken 
is made by the board on vote of the majority and is accompanied in 
writing by findings. 

(g) The boards are authorized to direct change or correction of 
discharges, but such direction is subject to review and modification 
by the Secretary of the military department concerned. 

Applications for rehearing by the boards, which may be in letter 
form, must be accompanied by a showing of newly discovered evi- 
dence which might reasonably lead to a different decision, of due 
diligence in discovering such evidence, and of no unreasonable delay 
after discove ry of the evidence in applying for reconsideration. The 
Navy board’s rules require authorization by the Secretary of the 
Navy before a rehearing may be granted. 

It should be noted that correction of the character of discharge 
may be sought in proceedings before the appropriate board for cor- 
rection of military (or naval) records where relief has been denied by 
the discharge review board (10 U.S. C. 1552). 

6. (a) The statute requires review of the type and nature of dis- 
charge ‘‘based on all available records of the service department * * * 
and such other evidence as may be presented” (38 U. S. C. 693h). 
Full adjudication is uniformly afforded in order to effectuate the 
remedial purposes of the statute and to insure equitable decisions. 

(b) Notice and opportunity for participation by the applicant are 
necessary in cases initiated by applicants. 

Under the Army and Air Force rules, the boards may consider cases 
on their own motion which, on the face of the record, appear likely to 
result in favorable decisions. In these cases, notice is unnecessary, 
but if no favorable action in fact results, no record of any formal 
action by the boards will be made and, in the event of an application, 
the case will be considered without prejudice. The Navy board 
cannot consider a case on its own motion without first sending notice 
to the person concerned, and advice as to the right to appear in 
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person or by counsel and to present evidence in accordance with 
the regulation. 

7. Procedure for modification of decisions by the discharge review 
boards is that the applicant may reapply to the appropriate board, 
as described in the answer to question 5 (g) supra. This procedure 
is uniform in availability and operation in all cases. 

8. Petition for an adjudication is by form application at the will of 
the applicant. See 5 (a) and (6), supra. Application for amendment 
may be made as described in 5 (g) and 7, supra. Cases which are 
considered on the boards’ own motion may be called to their attention 
by other units of the military departments concerned, such as the 
boards for correction of military (or naval) records. 

Army: During 1955, 4,154 applications were received and 3,843 
were adjudicated. During 1956, 3,296 applications were received 
and 3,031 were adjudicated. During 1955, 312 petitions for recon- 
sideration were received and 65 adjudicated. During 1956, 311 
petitions for reconsideration were received and 57 adjudicated. 

During 1955, no cases were considered on the board’s own motion. 
During 1956, 679 cases in addition to the 3,031 mentioned above were 
considered on the board’s own motion. During 1955, no cases already 
adjudicated were reconsidered on the board’s own motion. During 
1956, no cases already adjudicated were reconsidered on the board’s 
own motion. 

Navy: During 1955, 2,750 applications were received and 2,555 were 
adjudicated. During 1956, 2,275 applications were received and 
1,961 were adjudicated. During 1955, 1,000 petitions for recon- 
sideration were received and 20 adjudicated. During 1956, 950 
petitions for reconsideration were received and 9 adjudicated. 

During 1955, no cases were considered on the board’s own motion. 
During 1956, no cases were considered on the board’s own motion. 
During 1955, no cases already adjudicated were reconsidered on the 
board’s own motion. During 1956, no cases already adjudicated were 
reconsidered on the board’s own motion. 

Air Force: During 1955, 3,180 applications were received and 3,180 
were adjudicated. During 1956, 2,555 applications were received and 
2,555 were adjudicated. During 1955, about 5,000 petitions for recon- 
sideration were received and 10 adjudicated. During 1956, about 
5,000 petitions for reconsideration were received and 10 adjudicated. 

During 1955, 3 cases were considered on the board’s own motion. 
During 1956, 3 cases were considered on the board’s own motion. 
During 1955, 2 cases already adjudicated were reconsidered on the 
board’s own motion. During 1956, 2 cases already adjudicated were 
reconsidered on the board’s own motion. 

Notr.—The large number of reconsideration petitions not formally 
adjudicated by the boards contained no new evidence and accordingly 
did not merit reconsideration. 

9. (a) 100 percent. (See 38 U.S. C. 693h.) 

(6) 100 percent. (See 38 U.S. C. 693h.) 

(c) Some monetary benefits may be available as a consequence of 
change in the character of a discharge. 

10. (a) All decisions of the boards are based on written findings. 
A record of the proceedings is always prepared, which includes all 
submissions. 

(6) Itis clear from the boards’ rules of procedure and Department of 
Defense Form 293 that reasonably competent, relevant and material 
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evidentiary submissions, without regard to legal rules of evidence, are 
permissible. See also 5 (6), supra. 

11. Since all matters before the boards involve military or naval 
functions and since all cases before the boards are adjudicated under 
the same set of procedures, the answers to all questions involving 
procedures, supra, and in particular question 5, apply here. 

12. Category (e): 100 percent. (See question 9, supra.) 

13. In regard to any requirement of determination on the record 
after opportunity for a hearing, the statutory language sets up no dis- 
tinctions among any types of adjudications made by the boards. The 
statute reads in relevant part: 


Such review oe be based upon all available records of the service department 
* * * and such other evidence as may be presented. * * * W itnesses shall be 
permitted to present testimony * * * and the person requesting review shall be 


allowed to appear * * * (38 U.S. C. 693h). 

The boards’ adjudication ri relate, of course, to matters concerning 
military or naval functions and agency management and personnel. 

(a) Yes. 

(6) No serious problems of the meaning of statutory standards for 
adjudication have been encountered. 

(c) No. 

(1) The agency’s action is entirely committed to agency discretion. 

No specific sts tandards for adjudication are prescribed by title 38 United 
States Code, section 693h, which— 
authorize[s] the Secretary [of the military department concerned] * * * to estab- 
lish such boards of review, the findings thereof to be final subject only to review 
by the [appropriate Service] Secretary * * *. 

The general standards for adjudication employed are that: 


the discharge received was equitably and properly given * * * [so] that no 
* * * former member will be deprived unjustly of any veterans’ benefit by virtue 
of the type of his discharge (32 C. F. R. 581.2 (a) (Army) 881.17 (b) (Air Force) ; 
accord: 32 C. F. R. 724.3 (5) (iv) (Navy)). 

(e) N 

) i view of (e), supra, not applicable. 

15. Opportunity for submission of written and oral evidence and 
arguments is allowed in all cases. (See also 6 (6), supra.) 

16. (a) Yes. Notice of the right to counsel and the availability of 
representation by the various veterans’ organizations is given on the 
application form, and also at later stages of the proceedings if the 
applicant is not represented by counsel. 

(b) All notices are sent to counsel as well as to the applicant. 

No person other than the applicant and his designated represent- 
ative is served notice of matters before the boards. Matters before 
the boards do not affect independent interests of such other persons. 
All records of the boards are open to perusal by the Administrator of 
Veterans’ Affairs or his duly authorized representative. 

18. Consent agreements on matters before the boards would be in- 
appropriate and are not used. 

19. No. 

20. Since the boards’ sole function is to review discharges already 
given, no issues within their jurisdiction requiring declaratory orders 
arise. 
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21. The boards have found that full use of their executive secre- 
taries and their staffs in organizing, summarizing, and otherwise pre- 
paring cases for presentation to the boards at their regular meetings 
has been of great aid in improving the exercise of their adjudicatory 
function. 

22. All adjudication by the boards concerns category (b), matters 
to be decided in the particular case. In deciding particular cases, the 
boards do not employ case precedent. (See question 31, infra.) 

23. The boards have no trial examiners. 

24. Not applicable; no proceedings are ‘‘contested.”’ (See question 
17, supra, and question 9, part III, infra.) 

25. Approximately 1,492 hearings were conducted by the Army 
board during 1954, 1955, and the first 9 months of 1956; 1,636 hearings 
were conducted by the Navy board during 1954, 1955, and the first 
9 months of 1956. 

Approximately 740 hearings were conducted by the Air Force board 
during 1954, 1955, and the first 9 months of 1956. 

26. (a) Army, approximately 1,105; Navy, 1,506; Air Force, ap- 
proximately 580. 

(6) There are no trial examiner decisions. 

(c) There are no trial examiner decisions. 

27. The average period of time cases decided by the Army board in 
1955 were pending before it was approximately 1 month. 

The average period of time cases decided by the Navy board in 
1955 were pending before it was approximately 3 months. 

The average period of time cases decided by the Air Force board in 
1955 were pending before it was approximately 21 days. 

28. (a) The boards employ no trial examiners. 

(6) The boards employ no trial examiners. 

(c) Same as question 27, supra. 

29. Substantially all of each board’s time is spent in its judicial 
function. 

30. (a) As of October 1, 1956, a total of 238 petitions was pending 
before the Army board. As of October 1, 1956, a total of 423 peti- 
tions was pending before the Navy board. As of October 1, 1956, a 
total of approximately 250 petitions was pending before the Air Force 
board 

(6) Such petitions had been pending before the Army board ap- 
proximately 1 month on the average. Such petitions had been pend- 
ing before the Navy board approximately 1 month on the average. 
Such petitions had been pending before the Air Force board approxi- 
mately 21 days on the average. 

(c) Two thousand three hundred and sixty-nine petitions were 
decided by the Army board during the first 9 months of 1956; 1,517 
petitions were decided by the Navy board during the first 9 months of 
1956; 1,894 petitions were decided by the Air Force board during the 
first 9 months of 1956. 

(d) Of these petitions, the Army board or the Secretary of the Army 
granted relief in 265 and denied relief in 2,104. Of these petitions, 
the Navy board or the Secretary of the Navy granted relief in 77 and 
denied relief in 1,440 

Of these petitions, the Air Force board or the Secretary of the Air 
Force granted relief in 104 and denied relief in 1,790. 

31. The boards make no distinction between classes of cases in 
regard to application of the doctrine of stare decisis. The boards do 


es 
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not follow the doctrine of stare decisis because their mandate is 
essentially remedial: To correct types of discharges improperly or 
inequitably given. Hence, not only the facts but also the equitable 
considerations vary from case to case. Moreover, the boards do not 
write legal opinions. For these reasons, stare decisis is of no ad- 
vantage in the exercise of the boards’ function. 

32. When final decision has been made and processed, notice 
thereof is sent to the applicant and his counsel. A copy of the pro- 
ceedings before the Army or Air Force board including the board’s 
findings and conclusions, will be furnished the applicant upon written 
request. If such information would be injurious to his physical or 
mental health, however, it will be furnished only to his guardian or 
legal representative. A record of the proceedings before the Navy 
board may be inspected by the applicant or his counsel in the board’s 
offices, and a copy thereof may be furnished him as the Secretary of 
the Navy may direct. 

Normally, all records of proceedings before the boards are without 
security classification and they are open to perusal by the Admin- 
istrator of Veterans’ Affairs or his authorized representative. No 
notice is given the general public. 


III. SepaRATION oF FUNCTIONS 


The powers assigned to the Secretaries of the military depart- 
ments are legislative only to the limited extent that the Secretaries, 
after consultation with the Administrator of Veterans’ Affairs, are 
authorized to establish the boards and their procedures. Primarily 
the powers assigned the boards and Secretaries are adjudicative—to 
review the type and nature of discharges or dismissals in individual 
cases and to correct them and issue new discharges in accordance with 
the facts (38 U.S. C. 693b). 

2. No delegation of power has been effected. (See also questions 

(c c), pt. I, and 1 (ec), pt. Il, supra; ef. question 5 (f), pt. I1, supra.) 

The boards are tribunals designed to find facts and make conclu- 
sions concerning the propriety of the type of discharge given in a 
particular case. They have no prosecuting duties and no investi- 
gative duties. To the extent that the records, testimony, or other 
evidence before them in a given case is inadequate to allow complete 
and impartial decision, the boards may request additional information, 
technical advice and the appropriate accompanying documents from 
the staffs of the military departments. The boards do not make use 
of an investigating staff, although normal military investigative units 
may on occasion ultimately supply the desired information. Oc- 
casionally, the boards or their executive secretaries or members of their 
staffs will directly request information from agencies or institutions 
outside the Department of Defense. 

4. No members or employees of the boards participating in formu- 
lation of decisions at any stage are actually engaged in prosecuting or 
investigative duties (Cf. question 3, supra). Members of the Navy 
board also serve as recorders, who process cases and review the file 
for its completeness. 

(a) The decision to seek further information is that of the boards, 
their executive secretaries, or members of their staffs. The executive 
secretary or a member of his staff would make the actual request for 
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further information. The Secretary of the military department con- 
cerned may, in a particular case, request that additional information 
be obtained. 

(b) None. See questions 3 and 4, supra. 

(c) The boards have no prosecuting function. 

(d) Informal preliminary consultation or conference by the execu- 
tive secretary of the board or members of his staff with and at the 
request of the applicant or his counsel regarding whether or how to 
apply and the sufficiency of evidence is not infrequent. In the case 
of the Navy board, such consultation may be with an individual who 
also sites as a member of the board. 

(e) Hearings are conducted by the boards. The recorders of the 
Army and Air Force boards participate in hearings by briefing the 
members, and advising the members as to applicable laws, regulations, 
and policies. Recorders to the Navy board serve as members. 

6. Not applicable. The boards have no prosecuting functions. A 
member’s or the executive secretaries’ limited activities in securing 
additional information—or in the case of the Navy board, processing 
cases—does not involve them personally in favoring disposition of 
cases or building up a partisan factual record. 

This question is applicable only to the extent that it bears on 
review of a board’s findings and conclusions by the Secretary of the 
military department concerned. 

(a) No. 

(6) The Secretary would consider the advice or recommendation of 
— board, which has, of course, formulated the initial decision. 

(c) The Secretary may also consider the advice or recommendation 
of other offices of his department, such as the Chief of Staff, Bureau 
of Naval Personnel, ete. 

(d) The Secretary or the boards may seek and obtain advice from 
the General Counsel or the Judge Advocate General, as appropriate, as 
to legal questions. 

(e) No. 

8. The military department concerned is not represented by counsel, 
and none of the matters before the boards is decided in a formally 
adversary proceeding: in this sense, all matters are authorized to be 
disposed of ex parte. Applications before the boards may be granted 
withovt a personal hearing. 

9. No such notice or opportunity is afforded. However, informa- 
tion so elicited would normally be brought to the attention of the 
applicant should there be a hearing. The problem of consultation 
with persons interested adversely to the applicant does not arise, for 
there are no such persons in cases before the boards. The consulta- 
tion referred to in this question would usually be with the Office of 
the General Counsel or the Judge Advocate General for legal advice 
or those members of the military staffs or other internal units of the 
Department of Defense that might, in their official capacities, have 
knowledge of the matters in issue. Occasionally, requests for infor- 
mation may be forwarded to agencies cutside the Department. See 
question 3, supra. 

10. Since all of the adjudications made by the boards involve mili- 
tary or naval functions, there has been no occasion to interpret the 
quoted language of subsection (c) of title 5, United States Code, sec- 
tion 1004. 
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11. Decision by the boards is always made on the basis of a com- 
plete record of the proceedings, evidence and views of the applicant. 
In a case decided by him, the Secretary of the military department 
concerned is provided with a record of the proceedings and with a re- 
port of the applicant’s views and those of the board. 


IV. Inspection oF REcoRDS 


1. In addition to Department of Defense Form 293 (the form appli- 
cation for review of character of discharge), written submissions volun- 
tarily filed with the boards include mainly supporting briefs and 
supporting evidentiary documents and statements. ‘In short, the 
rt voluntarily written submissions to the boards are those relevant 
to adjudication of individual cases. 

2. None. 

3. None of the matters filed concerning the review of an individual’s 
type of discharge are available for public inspection without the 
consent of the applicant. Matters filed with the boards are available 
for perusal by the Administrator of Veterans’ Affairs or his duly 
authorized representative. 

4. In view of question 3, supra, not applicable. 

5. Except as to the applicant and Administrator of Veterans’ Affairs 
or his representative, not applicable in view of questions 3 and 4, 
supra. (See questions 17 and 32, pt. II, and question 9, pt. ITI, 
supra. ) 

In addition to being allowed access to the records of the boards’ 
proceedings as described in question 32, part IT, supra, an applicant 
is allowed access, on request to the boards, to official records of the 
military department concerned necessary to a full and fair presenta- 
tion of his case. When it is necessary to acquaint the applicant with 
the substance of a classified report of investigation or any document 
received from the Federal Bureau of Investigation, a summary or 
extract thereof, without reference to sources of information and other 
material the disclosure of which would be detrimental to the public 
interest, may be made available to the applicant or his counsel. In 
addition, the Administrator of Veterans’ Affairs or his duly authorized 
representative is allowed access to the boards’ records. 

6. None. (See questions 2 and 5, supra, and question 17, pt. IT, 
supra.) 

7. No. However, dissenting members of the board may prepare a 
minority report which would be included in the record available to 
the applicant and to the Administrator of Veterans’ Affairs. 

8. No matters filed with the boards are available to members of 
the public, except those who are directly concerned. Matters filed 
with the boards might be available to a member of the general public 
with the consent of the applicant. These matters are not of direct 
concern to the general public, and they pertain to the internal man- 
agement of the Department of Defense and its personnel. Under 
section 3 of the Administrative Procedure Act, these matters need 
not be made available to the general public. 

9. No category of documents filed with the boards should be avail- 


able to the unconcerned public as a matter of right. See question 8, 
supra. 
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V. WorKLOAD AND STAFFING PATTERNS 


Notr.—The answers in this part V apply to the workload and 
staffing patterns of the boards, as distinguished from the offices of 
the Secretaries of the military departments. The functions for which 
the answers herein apply are adjudicatory. 

Army: As of January 1, 1957, 270 cases were pending before 
the board. 

Navy: As of January 1, 1957, 500 cases were pending before the 
board. 

Air Force: As of January 1, 1957, approximately 250 cases were 
pending before the board. 

2. There are some variations among the three boards in the admin- 
istrative steps involved in processing and adjudicating discharge re- 
view cases. The major steps however are roughly the same for the 
three boards. First, the application is sent to the appropriate records 
center of the military department concerned and to the official custo- 
dian of records. After all available military records pertaining to the 
former member of the Armed Forces in question are assembled, the 
application is received by the Executive Secretary or his staff of the 
appropriate board, who will examine it for timeliness and docket the 
case. A member of the board’s staff will then organize the case and 
may request that furtner information be supplied or may himself 
request information from some other agency. Information as to 
evidence of good character since discharge may be requested of the 
applicant. If a hearing has been requested, a date may be agreed 
upon with the applicant or counsel, and notice of the hearing is sent. 
If the applicant has no counsel, he is again informed of that right. 
The full file is then submitted along with the briefing to the board. 
If a hearing has been requested, it will then be held and the case will 
then be disposed of. In cases before the Navy board the full record 
is then forwarded as a matter of course to the Secretary for final 
action. In cases before the Army board, final action is usually 
announced by the board in the name of the Secretary. Similarly, in 
the Air Force, the decision is announced by the board and the director, 
Secretary of the Air Foree Personnel Council. After final decision 
the case is returned to the appropriate staff office of the military 
department concerned for implementation and notification to the 
applicant. 

The boards have no available record of the longest and shortest 
proceedings from the time an application is first rec eived in the appro- 
priate military aartaiat until the applicant is notified of the deci- 
sion, during 1955 or 1956 or any other year. It is likely that, in the 
normal run of cases, none was pending before a board itself more than 
30 days during those years. A few exceptional cases may have been 
pending up to a year. It ‘should be noted that during the time in 
which cases are pending there need be no financial burden on the 
applicant. Delays are not due to any prolonged litigation before the 
boards, but normally rather to the backlog of cases awaiting decision 
by the boards and to the time necessary to assemble a complete file. 
In those exceptional cases that may have been pending up to a year, 
the delay may be at the request of the applicant (e. g., time neces- 
sary to obtain additional evidence). 
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Army: 4,419 proceedings were begun before the board in 1955 
and 4,108 completed, 4,037 proceedings were begun in 1956 and 3,767 
completed. 

Navy: 2,233 proceedings were begun before the board in 1955 and 
2,555 completed, 2,105 proceedings were begun in 1956 and 1,961 
completed. 

Air Force: 3,180 proceedings were begun before the board in 1955 
and 3,180 completed, 2,555 proceedings were begun in 1956 and 2,555 
completed. 

4. In 1955, three paragraphs in the boards’ regulations were changed 
as a result of the boards’ experience in adjudic ating cases and to 
reflect certain administrative changes. The form application for 
review was altered slightly, reference to security regulations which had 
been abolished was “deleted, and a requirement that the boards, 
findings indicate ‘‘the salient pomts’” on which they based their con- 
clusions was deleted. 

Army: | president of the board, 7 members, 10 alternate mem- 
bers (including 2 doctors and 2 lawyers), all of whom are military 
officers, sitting in panels of 5 in Washington; 1 recorder and 1 alter- 
nate, who process cases; 7 case analysts; 1 reporter; 6 administrative 
and file clerks; 2 stenographers. In Puerto Rico, 10 military officers 
serve additional duty as members, sitting in panels of 5, and 1 warrant 
officer serves as secretary-recorder. 

Navy: | president of the board, who is a member of the Navy; 
9 members of the board, who are Navy and Marine personnel, sitting 
in panels of 5; and including the following: 1 executive secretary, 
| senior recorder, 1 chairman of the board and 6 recorders, who process 
cases; 1 reporter, 1 administrative assistant; 1 docket clerk; 4 clerk- 
typists; 1 stenographer; | messenger (military). 

Air Force: 14 members (all of whom are commissioned officers, 
including 2 medical officers and 2 officers who serve as recorders on 
cases on which they do not sit as members), sitting in panels of 5, 
plus a nonvoting recorder. ‘Those 14 officers serve the board part 
time and also serve as members of some 5 other Air Force personnel 
boards. The support personnel comprise 1 executive; | administra- 
tive officer; 5 analysts, — process cases; 3 reporters; 3 secretaries; 
3 administrative clerks; 1 messenger. These personnel also furnish 
support for some 5 other Air Force personnel boards. 


VI. Unrrormity oF ADMINISTRATIVE PROCEDURE 


The procedures for adjudication for the three discharge review 
uae were promulgated by the service Secretaries more or less at 
the same time and in cooperation with each other as well as with 
the Administrator of Veterans’ Affairs. Because of this cooperation 
in establishing the boards and their procedures, not only those pro- 
cedures which are required by title 38, United States Code, section 
693h, but also the substance of all the boards’ procedures are uniform. 
[n fact the rules for the Army and Air Force boards are almost identical 
in language and, although the Navy rules differ some in language, their 
prov isions are also the same in wokeherte e. 

As indicated in question 1, supra, the success of effecting uni- 
eenite has been substantially complete, with, of course, minor vari- 
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ations in the procedures of the boards’ staffs. No serious problems 
were encountered. 

Title 38, United States Code, section 693h specifically provides 
that the boards review the character of discharges on their own 
motion or upon the request of specified applicants; that the review 
be based upon all relevant available records of the service department 
and such other evidence as the applicant may present; that witnesses 
be permitted to present testimony personally or by affidavit; that 
the applicant be allowed to appear personally or by counsel; and 
that the boards’ findings be final subject to review only by the appro- 
private service Secretary. Other than that, the statute provides no 
specific procedures nor does it prescribe administrative practices for 
the review of character of discharges. 


VII. Rutes ror ApMIssion To PRACTICE AND FOR AVOIDANCE OF 
Conr.ict oF INTERESTS 


1. There is no organized bar or register of those permitted to prac- 
tice before the boards. Applicants may be represented by anyone 
who is a member in good standing of any Federal or State bar, 
accredited representatives of veterans’ organizations, recognized by 
the Veterans’ Administration under title 38, United States Code, 
section 101, and such other persons considered by the boards to be 
competent to present the aosiionst's request for review, unless barred 
by law. 

No special rules for avoidance of conflicts of interest are peculiar 
to the boards. Representatives of applicants before the Army board 
are required to complete form, OSA FL 423 (attached hereto as attach- 
ment E), which elicits information on previous Army employment, its 
character, its dates, and other information relevant to the conflict-of- 
interest statutes. Present and former employees and members of the 
boards are subject to applicable conflict-of-interest statutes and the 
pertinent regulations of the Department of Defense and the military 
departments. 

3. No, since this raises no special problems. Members and em- 
ployees of the boards are treated no differ ently from other officers and 
employees of the Department of Defense. The Army board has not 
sought to bring the other two boards into uniformity regarding use of 
a form like its OSA FL 423, described under question 2, supra. 


am, 


4. In view of the answer to question 3, supra, not applicable. 
VIII. Exemptions From tHe ADMINISTRATIVE ProcepURE Act 


Functions under title 38, United States Code, section 693h are 
exe om from many of the sections of the Administrative Procedure Act. 
However, the regulations establishing the boards’ procedures, pro- 
mulgated by the Secretaries of the military departments after consul- 
tation with the Administrator of Veterans’ Affairs, have been published 
in the Federal Register. This is congruent with the requirements of 
section 3 (a) of the Administrative Procedure Act. Matters of official 
record which are pertinent to functions under title 38, United States 
Code, section 693h are made available to persons properly and directly 
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concerned in accordance with departmental regulations published in 
congruence with section 3 (c) of the Administrative Procedure Act. 
Parties are accorded the right to appear in person or by or with counsel, 
in congruence with section 6 (a) of the Administrative Procedure Act. 
Proceedings are concluded with reasonable dispatch in congruence 
with section 6 (a) of the act. The interested person is given prompt 
notice of any denial of any written application, petition or other 
request, together with a brief statement of the reasons therefor, in 
congruence with section 6 (d) of the Administrative Procedure Act. 
All orders issued in connection with this function are within the juris- 
diction of the agency and are authorized by law, in congruence with 
section 9 (a) of the Administrative Procedure Act. Functions under 
title 38, United States Code, section 693h conform to section 12 of the 
Administrative Procedure Act. 

2. Section 3 (b) of the Administrative Procedure Act is inapplicable. 
Functions under title 38, United States Code, section 693h relate to 
the internal management of the agency (i. e., the military depart- 
ment concerned). Section 4 of the act is inapplicable. Military 
functions of the United States are involved, and the matters concerned 
relate to agency internal management and personnel. Section 5 of 
the act is mapplicable. Military or naval functions are involved. 
The first part of section 6 (a) of the Administrative Procedure Act, 
and sections 6 (b) and (c) of that act, are not applicable. No person 
is eaten to appear, and no process or subpena is issued by the 
board or by the Secretary of the military department concerned. 
Sections 7 and 8 of the act are inapplicable because sections 4 and 5 
of the act are inapplicable. Section 9 (b) of the act is inapplicable, 
since the board and the Secretaries exercise no licensing functions 
pursuant to title 38, United States Code, section 693h. In regard to 
section 10 of the act, title 38, United States Code, section 693h 
commits agency action to agency discretion (see sec. 14 (d), pt. II, 
supra) and appears to preclude judicial review. Section 11 of the 
Administrative Procedure Act is not applicable to functions under 
title 38, United States Code, section 693h because sections 7 and 8 of 
the act do not apply. 


IX. Courr Decisions Arrectinc AGzency FuNcTIoNS 


1, 2, and 3. There appears to be no court decision affecting pro- 
cedural functions of the discharge review boards. However, several 
judicial decisions concerning litigation resulting from matters at one 
time before the boards are reported. Perhaps the most major and 
typical of those are: 

Harmon v. Brucker (No. 13230, D. C. Cir., January 31, 1957) 
(courts have no jurisdiction to review character of discharge) ; 

Gentilla v. Pace (193 F. 2d 924, D. C. Cir. 1951) (board’s findings 
not subject to judicial review) ; 

Bolger v. Marshall (193 F. 2d 37, D. C. Cir. 1951) (doctrine of 
exhaustion of administrative remedies requires resort to board before 
declaratory suit alleging improper discharge). 


95899 » 


pt. 3- i 








346 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 
ENCLOSURE 6 


AGENCY FUNCTION: BOARDS FOR CORRECTION OF 
MILITARY (OR NAVAL) RECORDS 


I. RULEMAKING 


Notrr.—The function of the Department of Defense to which these 
answers apply is that of correction of military or naval records. By 
statute “the Secretary of a military department”? may correct records 
“acting through boards of civilians of the executive part of that 
military department” (10 U.S. C. 1552 (a)). A board for correction 
of military (or naval) records has been established in each military 
department. Each of these boards, which operate uniformly, is the 
agency to which these answers specifically apply. In regard to this 
part I of the questionnaire, however, the boards themselves exercise 
no legislative or quasi-legislative powers, but they are created and 
their procedures are established by regulations promulgated by each 
Secretary of the military department concerned with the approval of 
the Secretary of Defense. Accordingly, this part I of the question- 
naire will be treated as referring to each Secretary of the military 
department concerned as the agency covered by the questions. It 
will be seen that most of the questions in this part I are inapplicable 
even to the Secretaries’ relevant rulemaking function of establishing 
the boards and their procedures, since the rules neither regulate the 
public nor call for continuous or regular revision. 

(The relevant regulations marked ‘‘Attachments A, B, and C,” are 
es. in the committee’s files.) 

(a) Title 10, United States Code, section 1552 (a), authorizes 
the establishment of ‘“‘procedures”’ for the correction, on a case-by-case 
basis, of military records. 

(b) The Secretary of the military department with the approval of 
the Secretary of Defense. 

(ec) Not delegated. Under General Orders No. 64, November 3, 
1955, the Secretary of the Army has assigned this function to the 
Assistant Secretary of the Army for Manpower and Reserve Forces. 
Similarly, the Secretary of the Navy has assigned this function to the 
Assistant Secretary of the Navy for Personnel and ee Forces 
(Secretary of the Navy Instruction 5430.7A, October 23, 1954) and 
the Secretary of the Air Force to the Assistant Sec ae of the Air 
Force for Manpower, Personnel, and Reserve Forces (Secretary of the 
Air Force Order 100.1, August 15, 1956). 

2. Resort to a general grant of authority to promulgate rules is un- 
necessary for the “rules promulgated in view of the specific authority 
renee by title 10, United States Code, section 1552 (a). 

The regulations promulgated fall only into categories I (Pro- 
ae rules), V (Statements of the general course and method by 
which functions are channeled and determined), XII (Rules of prac- 
tice), and XIII (Rules relating to agency management, organization, 
and personnel), and as to each of these categories’ the answers herein 
apply equally. 

(a) No factual data are required. 

(6) No notice to any person other than those within the Depart- 
ment of Defense and the military departments responsible for promul- 
gating the regulation. 
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(c) None. 

(d) None. 

(e) The regulations are published in the Federal Register (32 
C. F. R. 581.3 (Army), 723.1 et seq. (Navy), 881.1 et seq. (Air Force)), 
and disseminated throughout the departments through publication 
and distribution channels. Various veterans’ organizations, with the 
cooperation of the boards, disseminate information about the boards 
to their members and the interested public. Members of the public 
may obtain copies of the regulations by writing to the appropriate 
department. 

4. None. 

5. The rulemaking procedures are covered by the answers to ques- 
tion 3, supra. Accomplishment of the Secretaries’ function of estab- 
lishing the boards and their procedures does not require procedures 
within the categories listed herein. 

6. (a) No, but see question 8, infra. 

(6) No statute requires notice or hearing. 

7. Not done in particular cases. 

8. Letters written to the Department of Defense, military depart- 
ments, or the boards suggesting changes in the regulations establish- 
ing the boards’ procedures are given due consideration. 

Two paragraphs in the regulations were changed during 1955-56, 
following requests from and conferences with representatives of the 
national veterans’ organizations. Other than these, no other peti- 
tions for changes in the rules were received and no other changes made. 
However, once the decision to change the rules was made, some of the 
changes effected originated within the Department of Defense. 

9. (a) 100 percent (e. g., 10 U.S. C. 1552). 

(b) 100 percent (e..g., 10 U.S. C. 1552). 

(c) Some monetary benefits may be available as a consequence of 
correction of military or naval records. 

Public participation in none of these matters is desirable. It would 
interfere unduly with the operation and administration of the Office 
of the Secretary of Defense and the military departments. Veterans’ 
organizations, in particular, may present the views of the public 
informally. 

No advisory groups were used in formulating the relevant regula- 
tions. 

10. (a) No. 

(b) No. 

11. (a) and (6) Nosubstantive rules are involved. Procedural rules 
would not affect the outcome of any pending cases. 

12. No. 

13. Two paragraphs of the regulations were changed in 1955, to 
allow for correction of records or denial of certain applications without 
the need of a formal hearing. (These changes appear in attachments 
A, B, and C on file with the committee.) 

14. (a) Yes. 

(6) No problems encountered. 

(c) No. 

(d) Title 10, United States Code, section 1552 (a) provides that the 
“Secretary of a military department, under procedures established by 
him and approved by the Secretary of Defense’ may correct records. 

(e) No. 

(f) None. 
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Il. ApsuUDICATION 


(a) The boards exercise the adjudicatory power to make findings 
of fact, make recommendations, and deny applications too insub- 
stantial to require a hearing. The ultimate adjudicatory power is 
in each Secretary of the military department concerned to “correct 
any military or naval record * * * when he considers it necessary to 
correct an error or remove an injustice.”’ (10 U.S. C. 1552 (a)). 

(6) The Secretary of the military department, acting through the 
respective Board. 

(c) Not delegated. Under General Orders No. 64, November 3, 
1955, the Secretary of the Army has assigned the Assistant Secretary 
of the Army for Manpower and Reserve Forces to act for him on 
matters pertaining to the Army Board. Similarly, the Secretary of 
the Navy has assigned the Assistant Secretary of the Navy for 
Personnel and Reserve Forces to act for him (Secretary of the Navy 
Instruction 5430.7A, October 23, 1954) and the Secretary of the Air 
Force the Assistant Secretary of the Air Force for Manpower, Person- 
nel, and Reserve Forces (Secretary of the Air Force Order 100.1, 
August 15, 1956). 

All adjudications are adequately authorized by a specific statu te 
(10 U. S. C. 1552) without resort to a general statutory grant of 
authority. 

None of the boards’ adjudications is required by the Constitu- 
tion or by statute to be determined on the record after opportunity 
for hearing. 

4. None. 

5. The pertinent authority for (a) through (g) is title 32, Code of 
Federal Regulations, section 581.3 (Army), 723.1 et seq. (Navy) ) and 
881.1 et seq. (Air Force) promulgated pursuant to title 10, United 
States Code, section 1552. 

(a) Applications for correction of a record are submitted in writing 
on Department of Defense form 149. There is no limitation on the 
freedom to submit an application and have it considered other than 
that it be within the Board’s jurisdiction, timely, and after effective 
available administrative remedies are exhausted. Supporting briefs 
may also be filed. 

(6) The application form provides for identification of the appli- 
cant and the person whose records are claimed to need correction, 
descriptions of the error or injustice and supporting evidence and 
witnesses, request for payments, request for a hearing, and advice as 
to whether counsel will be employed. 

(c) Oral submission, either by the applicant or his representative, 
is allowed if the Board has jurisdiction and if the Board has deter- 
mined that sufficient evidence has been presented to indicate prob- 
able error or injustice. The applicant is given at least 30 days’ notice 
of the opportunity for a hearmg and 15 days in which to notify the 
Board whether he will avail himself of the opportunity. 

(d) None. 

(e) None. 

(f) Recommended decision is made by the Board on vote of the 
majority and is accompanied in writing by findings. Where petitions 
not meriting a hearing are denied, the Board’s action is in the form of 
a decision denying the ¢ application rather than in the form of a recom- 
mendation. 
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(g) Whenever relief has been recommended by the Board and in all 
cases wherein a hearing has been held, the record is forwarded to the 
Secretary for such final action as he deems appropriate. Rehearing 
by the Boards at the request of the applicant may be granted upon 
presentation of newly discovered evidence if the appropriate Board so 
recommends and the Secretary approves. Where petitions not 
meriting a hearing are denied, the applicant may present new and 
relevant — e for consideration. 

(a) Yes. This is done on a uniform basis. The reasons are to 
clackuass the liberal purpose of correction of errors and injustices and 
to insure equitable decisions. 

(6) No statutory requirement for notice or hearing. 

Procedure for modification of decisions in particular cases is that 
the applicant may reapply to the appropriate Board, as described in 
5 (g) supra. ‘This procedure is uniform in av ailability and operation 
in all cases 

8. Petition for an adjudication is by form application at will of the 
applicant. (See 5 (a) and (6) supra. Application for amendment is 
available under the conditions described in 5 (g) and 7 supra.) 

Army: During 1955, 1,365 applications were received and 1,495 
were adjudicated. During 1956, 1,723 applications were received and 
1,735 were adjudicated. During 1955, 374 petitions for reconsidera- 
sideration were received and 307 adjudicated. During 1956, 425 
petitions for reconsideration were received and 398 adjudic ated. 

Navy: During 1955, 828 applications were received and 932 were 
adjudicated. During 1956, 687 applications were received and 883 
were adjudicated. During 1955, 138 petitions for reconsideration were 
received and 138 adjudicated. During 1956, 144 petitions for recon- 
sideration were received and 144 adjudicated. 

Air Force: During 1955, 841 applications were received and 836 
were adjudicated. During 1956, 1,140 applications were received and 
1,060 were adjudicated. During 1955, 16 petitions for reconsideration 
were received and 16 adjudicated. During 1956, 21 petitions for 
reconsideration were received and 21 adjudicated. 

No petition for adjudication or reconsideration during either year 
was initiated by any of the boards. 

9. (a2) One hundred percent. (See 10 U.S. C. 1552 

(6) One hundred percent. (See 10 U.S. C. 1552.) 

(c) Some monetary benefits may be available as a consequence of 
correction of military or naval records. 

10. (a) Decisions are based on written findings and recommenda- 
tions. A record of the proceedings is always prepared, which includes 
all submissions. 

(b) The Boards’ rules of procedure and Department of Defense form 
149 make clear that any reasonably competent, relevant and material 
submissions, without regard to legal rules of evidence, are permissible. 

All matters before the boards concern military or naval func- 
tions. Since all cases before the boards are adjudicated under the same 
set of procedures, the answers to all questions involving procedures, 
muDEe, and in particular question 5, apply here. 

. Category (e): 100 percent. See question 9, supra. 

13. None of the boards’ adjudication is required by statute to be 
on the record after hearing. The boards’ adjudication is, of course, 
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limited to matters regarding military and naval functions and agency 
management and personnel. 
(a) Yes. 

(b) No serious problems as to the meaning of statutory standards 
for adjudication have been encountered. As with all statutes, statu- 
tory terms must be interpreted. Some of the questions concerning 
the interpretation of this statute have been referred to the Attorney 
General. Some of his opinions on the subject appear in 41 Opinions 
of the Attorney General No. 8, 41 Opinions No. 1, 40 Opinions of the 
Attorney General 504. However, it is not believed necessary to amend 
the statute. 

(c) Although the congressional standards have not been changed, 
the act on which title 10 United States Code, section 1552 is based 
was amended in 1951 to add language making clear that payments 
for loss of pay, allowances, compensation, emoluments, other pecuniary 
benefits, or repayment of fines or forfeitures would be authorized as 
a result of correction of records. 

(d) The agency’s action is entirely committed to agency discretion 
subject to the standard presc ribed in the statute. Title 10 United 
States Code, section 1552 (a) provides that the military Secretary— 


may correct any military or naval record * * * when he considers it necessary 
to correct an error or remove an injustice. 


(e) No. 

(f) The statutory amendment specified in (c) supra was initiated 
by the Department of Defense. 

15. Written submission and consideration of facts and arguments 
is allowed in all cases, but full hearings before the boards appear 
justified only where such written submissions indicate probable error 
or injustice. 

16. (a) Yes. 

(b) All notices are sent to counsel as well as to the applicant. 

17. No person other than the applicant and his designated repre- 
sentative is served notice of matters before the boards. Matters 
before the boards do not affect any independent interests of such 
other persons. 

18. Consent agreements on matters before the boards are not used 
because they would be inappropriate. 

19. No. 

20. Since the boards’ sole function is to correct existing errors or 
injustices, no issues within their jurisdiction requiring declaratory 
orders can arise. 

21. The boards have found that full use of their executive secre- 
taries in organizing, summarizing, and otherwise preparing cases for 
presentation to the boards at their regular meetings has been of great 
aid in improving the exercise of their adjudicatory function. 

22. All adjudication by the boards concerns category (6), matters 
to be decided in a particular case. The boards do not follow case 
precedent. See question 31, supra. 

23. The boards have no trial examiners. 

24. Not applicable—no proceedings are ‘‘contested.’’ (See ques- 
tion 17, supra, and question 9, part ITI, infra.) 

25. 910 hearings were conducted by the Army board during 1954, 
1955, and the first 9 months of 1956; 663 hearings were conducted 
by the Navy board during 1954, 1955, and the first 9 months of 1956; 
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173 hearings were conducted by the Air Force board during 1954, 
1955, and the first 9 months of 1956. 

26. (a) Army 633; Navy 538; Air Force 126. 

(b) There are no trial examiner decisions. 

(c) There are no trial examiner decisions. 

27. The average period of time cases decided by the Army board 
in 1955 were pending before it was approximately 7 months. The 
average period of time cases decided by the Navy board in 1955 
were pending before it was approximately 8 months. The average 
period of time cases decided by the Air Force board in 1955 were 
pending before it was approximately 5 months. 

28. (a) The boards employ no trial examiners. 

(b) The boards employ no trial examiners. 

(c) Same as question 27, supra. 

29. Substantially all of the board’s time is spent in its judicial 
function. 

30. (a) As of October 1, 1956, a total of 493 petitions were pending 
before the Army board. As of October 1, 1956, a total of 352 petitions 
were pending before the Navy board. As of Oc tober 1, 1956, a total 
of 360 petitions were pending before the Air Force board. 

(6) Such petitions had been pending before the Army board ap- 
proximately 2 months on the average. Such petitions had been pend- 
ing before the Navy board approximately 4 months on the average. 
Such petitions had been pending befwre the Air Force board approxi- 
mately 5 months on the average. 

(c) 1,680 petitions were decided by the Army board during the 
first 9 months of 1956; 664 petitions were decided by the Navy board 
during the first 9 months of 19: 56; 861 petitions were decided by the 
Air Force board during the first 9 ‘months of 1956. 

(d) Of those petitions the Army board or the Secretary of the Army 
granted relief in 196 and denied relief in 1,484. Of those petitions 
the Navy board or the Secretary of the Navy granted relief in 199 and 
denied relief in 465. Of those petitions the Air Force board or the 
Secretary of the Air Force granted relief in 204 and denied relief in 


_-—/ 


6: jf 

The boards do not follow the doctrine of stare decisis because 
their statutory mandate is essentially equitable: to correct errors and 
remove injustices. Hence, not only the facts but also the equitable 
considerations vary in each case. Moreover, the boards do not write 
legal opinions. For these reasons stare decisis is of no advantage in 
the exercise of the boards’ function. 

32. When final decision has been made and processed, notice thereof 
is sent to the applicant and his counsel. He may also inspect the 
record of the proceedings unless that would be detrimental to the 
public interest. No notice is given to the general public. However, 
a report naming the claimants, describing the claims, and stating the 
amounts paid is made semiannually by the Secretary of Defense to 
Congress for all pecuniary claims paid as a consequence of correction 
of military records. The decisions reported therein ordinarily do not 
contain their dates. The date of the latest such report sent to Con- 
gress is June 30, 1956. 
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III. SEPARATION OF FUNCTIONS 


The powers assigned the Secretaries of the military departments 
sia through the boards are adjudicative—to correct errors and 
injustices in military records—and legislative only to the limited 
extent that the Secretaries, with the ‘approval of the Secretary of 
Defense, ee authorized to establish the boards and their procedures 
a0U.S 1552). 

2. No delegation of power has been effected. (See also question 
1, (c), pt. I, and question 1 (c), pt. II, supra; see question 5 (f), pt. 
II, supra.) 

3. The boards are factfinding and recommending tribunals. They 
have no prosecuting duties. They have no ‘investigative duties.”’ 
To the extent that the records, testimony, or other evidence before 
them in a given case is inadequate to allow complete and impartial 
decision, the boards may request additional information, technical 
advice, and the appropriate accompanying documents from the staffs 
of the military departments. The boards do not make use of an 
investigative staff, although normal military investigative units may 
on occasion ultimately supply the desired information. Occ asionally 
the boards or executive secretaries will directly request information 
from agencies outside the Department of Defense, such as hospitals or 
doctors. 

4. No members or employees of the boards are actually engaged in 
prosecuting or investigative duties (Cf. question 3, supra). 

(a) The decision to seek further information is that of the boards 
or their executive secretaries. The executive secretary would make 
the actual request for further information. The Secretary may, in a 
particular case, request that additional information be obtained and 
considered. 

(6) None (Cf. question 3, supra). 

(c) The boards have no prosecuting function. 

(d) Preliminary consultation or conference by the executive secre- 
taries of the boards with applicants in the form of suggestions as to 
whether and how to apply is not infrequent. If it appears that the 
application would be denied without a hearing, the applicant is usually 
so informed in order that he may attempt to secure further relevant 
evidence. 

(e) Hearings are conducted by the boards. The executive secre- 
taries of the boards participate in hearings by briefing members, ex- 
amining witnesses, and advising the members as to applicable lows, 
regulations and policies. 

Not applicable. The executive secretaries’ limited activities in 
securing additional information does not involve them personally in 
fav voring disposition of cases or building up a partisan factual record. 

This question is applicable only to the extent it bears on review 
a the Secretaries of the military departments of recommendations 
by the boards. 

(a) No. 

(6) The Secretary considers the advice of the board, which has, of 
course, formulated the initial decision. 

(c) The Secretary may also occasionally consider the advice of other 
offices of his Department, such as the Chief of Staff or the Surgeon 
General. 
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(d) The boards or the Seeretaries may seek and obtain advice from 
the General Counsel or the Judge Advocate General, as appropriate, 
as to legal questions. 

(e) No. 

8. None of the matters before the boards are adversary in nature; in 
this sense, all matters are authorized to be disposed of ex parte. 
Applications before the boards may be granted without a personal 
hearing. 

9. No such notice or opportunity is afforded. However, informa- 
tion so elicited would be brought to the attention of the applicant 
should there be a hearing. The problem of consultation with persons 
interested adversely to the applicant does not arise, for there are no 
such persons in cases before the boards. The consultation referred to 
in this question would usually be with the Office of the General 
Counsel, the Judge Advocate General or those members of the military 
staffs or other internal units of the Department of Defense who 
might, in their official capacities, have knowledge of the matters 
allegedly in error in the military record. Occasionally, requests for 
information may be forwarded to agencies outside the Department. 

(See question 3, supra.) 

10. Not applicable. Since title 5, United States Code, section 1004 
applies only to adjudications required by statute to be on the record 
after notice and hearing, subsection (c) thereof does not apply to the 
boards, and there has been no occasion to interpret it. 

11. The final adjudicating official (i. e., the Secretary) is, in every 
case decided by him, provided with the record of the proceedings and 
with a report of the applicant’s views and those of the board. 


IV. Inspection or Recorps 


1. In addition to Department of Defense Form 149 (the form appli- 
cation for correction of records), written submissions voluntarily filed 
with the boards include mainly supporting briefs and supporting 
evidentiary statements and documents. In short, the only voluntary 
written submissions to the boards are those relevant to adjudication 
of individual cases. 

2. None. 

3. None. 

4. In view of question 3, supra, not applicable. 

5. Except as to the applicant, not applicable in view of questions 3 
and 4, supra. (See also questions 17 and 32, pt. I1, and question 9, 
pt. III, supra.) 

An applicant is allowed access, on request to the boards, to offizial 
records of the military department necessary to an adequate presenta- 
tion of his case. Classified information, or a summary thereof, may 
be released to the applicant on a finding by the chairman of the board 
that it would not be detrimental to the public interest and if it is 
otherwise in accordance with law and regulations. 

In addition, the Secretary of Defense reports semiannually to 
Congress the names of claimants, description of claims, and amounts 
paid for all pecuniary claims paid as a consequence of correction of 
military records. 

6. None. (See question 5, supra, and question 17, pt. II, supra.) 

7. No. 
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8. No matters filed with the boards are available to members of the 
public, except those who are directly concerned. These matters are 
not of direct concern to the general public and pertain to the internal 
administration of the Department of Defense and its personnel. Under 
section 3 of the Administrative Procedure Act, these matters need not 
be made available to the general public. 

All. (See question 8, supra.) 


WORKLOAD AND STAFFING PATTERNS 


Notr.—The answers in this part V apply to the workload and staff- 
ing patterns of the boards, as distinguished from the offices of the 
Secretaries of the military departments. The functions for which the 
answers herein apply are solely adjudicatory. 

Army: As of January 1, 1957, 553 cases were pending before the 
board. Navy: As of January 1, 1957, 319 cases were pending before 
the board. Air Force: As of January 1, 1957, 403 cases were pend- 
ing before the board. 

It is anticipated that the average time for decision of cases will be 
approximately the same as that given in answer to question 27, part 
Il, supra. 

The normal major steps in proceedings before the boards are, 
first, receipt of the application by the executive secretary of the 
appropriate board, examination for exhaustion of administrative 
remedies and jurisdic tion, docketing of the case, and assembly of the 
relevant records by the boards’ staff or the official custodian of 
records. The case may then be forwarded to the appropriate opera- 
tional unit in the military department for possible administrative 
correction of the alleged error. If no effective administrative action 
is available, the case remains with or is returned to the board. The 
executive secretary reviews the case for jurisdiction (if that has not 
already been established), completion of the necessary documents, 
and any further research that may be necessary. The full file is 
then submitted by him along with a briefing to the board in executive 
session. The board will then dispose of the case. In cases where 
relief is granted or a hearing held, the full record is then forwarded to 
the service Secretary for final action. After final decision the case 
is returned to the appropriate staff office of the department for 
implementation and notification to the applicant. 

The boards have no available record of the longest and shortest 
proceedings during 1955 or 1956 or any other year. It is likely that, 
in the normal run of cases, none was pending more than 4 to 8 months 
during those years. A few exceptional cases may have been pending 
up to 2 years. However, it should be noted that during the time in 
which cases are pending there need be no financial burden on the 
applicant. Delays are not due to any prolonged litigation before the 
boards, but normally rather to the backlog of cases awaiting decision 
by the boards and to the time necessary to assemble a complete file. 
In those exceptional cases that may have been pending up to 2 years, 
the delay may be at the request of the applicant (e. g., time necessary 
to obtain additional evidence). 

Army: 1,739 proceedings were begun in 1955 and 1,802 com- 
pleted. 2,148 proceedings were begun in 1956 and 2,133 completed. 
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Navy: 982 (approximately) proceedings were begun in 1955 and 
932 completed; 933 (approximately) proceedings were begun in 1956 
and 883 completed. 

Air Force: 841 proceedings were begun in 1955 and 836 completed. 
1,140 proceedings were begun in 1956 and 1,060 completed. 

4. In the course of the changes in the regulations made under the 
conditions described in question 8, part I, supra, the regulations (on 
the boards’ suggestion) were changed to clarify existing practice by 
expressly prov iding that petitions could be granted or denied without 
holding a hearing. Previously, the regulation left unclear whether 
petitions could be granted or denied without hearings; in self-evident 
cases hearings would have constituted an unnecessary burden on the 
boards and on applicants. 

Army: Twenty members, who are - level civilian employees 
(13 administrative, 3 scientists, ‘ 2 attorneys, 1 economist, 1 university 
professor), sitting in panels of 3 or 5; 1 executive sec retary and his 
assistant; 9 analysts, who process cases; 5 stenographers; 3 filing 
clerks; 1 reporter. 

Navy: Five regular members and 2 alternates, who are high-level 
civilian administrative employees, sitting in panels of 3, 4, or 5; 1 
executive secretary and his assistant, both of whom are attorneys; 
6 staff attorneys, who process cases; 6 clerk-stenographers and 1 
supervisor: 1 reporter; 1 messenger. 

Air Force: Five members, who are high-level civilian adminis- 
trative employees, sitting in panels of 3; 1 executive secretary and 
his assistant; 3 stenographers; 1 reporter. 

The differences in staff sizes depend to some extent upon whether 
or not the boards’ staff or the official custodian of records of the 
department, such as the Air Force Adjutant General, assembles all 
relevant documents and materials, as well as on the volume of cases 
coming before the boards. 


VI. Unrrormity or ADMINISTRATIVE PROCEDURE 


1. Pursuant to the mandate of title 10, United States Code, section 
1552 (a) the procedures for adjudication for the Army and Air Force 
Boards for Correction of Military Records and for the Board for 
Correction of Naval Records were promulgated by the respective 
Secretaries and approved by the Secretary of Defense. The method 
of so doing was to promulgate at 1 time 1 set of procedures fully and 
equally applicable to all 3 boards. As a consequence the procedures 
for adjudication by the boards ™ in full uniformity. 

2. As indicated in question 1, supra, the success of effecting uni- 
formity has been substantially complete, with, of course, minor varia- 
tions in the procedures of the boards’ staffs. No serious problems 
were encountered. 

Title 10, United States Code, section 1552 specifies no procedures 
or administrative practices for correction of records. 
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VII. Ruues ror Apmission TO PRACTICE AND FOR AVOIDANCE OF 
ConF.LictT OF INTERESTS 


1. There is no organized bar or register of those permitted to prac- 
tice before-the beards. Applicants may be represented by anyone 
who is a member in good standing of any Federal or State bar, ac- 
credited representatives of veterans’ organizations recognized by the 
Veterans’ Administration under title 38, United States Code, section 
101, and such other persons considered by the boards to be competent 
to present the applicant’s request for correction, unless barred by law. 

No special rules for avoidance of conflicts of interest are peculiar 
to the boards. Representatives of applicants before the Army Board 
are required to complete a DA Form 1627 (attached hereto as attach- 
ment E), which elicits information on previous Army employment, its 
character, its dates, and other information relevant to the conflict-of- 
interest statutes. Present and former employees and members of the 
boards are subject to applicable conflict of interest statutes and the 
pertinent regulations of the Department of Defense and the military 
departments. 

3. No, since this raises no special problems. Members and em- 
ployees of the boards are treated no differently from other officers 
and employees of the Department of Defense. The Army Board has 
not sought to bring the other two boards into uniformity regarding 
use of a form like its DA form 1627, described under question 2, supra. 

4. In view of the answer to question 3, supra, not applicable. 


VIII. Exemptions From THE ADMINISTRATIVE PROCEDURE AcT 


1. Functions under title 10, United States Code, section 1552, are 
exempt from many of the sections of the Administrative Procedure 
Act. However, the regulations establishing the boards’ procedures, 
promulgated by the Secretaries of the military departments with the 
approval of the Secretary of Defense, have been published in the 
Federal Register. This is congruent with the requirements of sec- 
tion 3 (a) of the Administrative Procedure Act. Matters of official 
record which are pertinent to functions under title 10, United States 
Code, section 1552, are made available to persons properly and di- 
rectly concerned in accordance with departmental regulations pub- 
lished in congruence with section 3 (c) of the Administrative Pro- 
cedure Act. Parties are accorded the right to appear in person or 
by or with counsel, in congruence with section 6 (a) of the Adminis- 
trative Procedure Act. Proceedings are concluded with reasonable 
dispatch i in congruence with section 6 (a) of the act. The interested 
person is given prompt notice of any denial of any written applica- 
tion, petition, or other request, together with a brief statement of the 
reasons therefor, in congruence with section 6 (d) of the Administra- 
tive Procedure Act. All orders issued in connection with this func- 
tion are within the jurisdiction of the agency and are authorized by 
law, in congruence with section 9 (a) of the Administrative Procedure 
Act. Functions under title 10, United States Code, section 1552, 
conform to section 12 of the Administrative Procedure Act. 

2. Section 3 (b) of the Administrative Procedure Act is inapplicable. 
Functions under title 10, United States Code, section 1552, relate to 
the internal management of the agency (i. e., the military department 
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concerned). Section 4 of the act is inapplicable. Military functions 
of the United States are involved, and the matters concerned relate 
to agency internal management and personnel. Section 5 of the act 
is inapplicable. Title 10, United States Code, section 1552, does 
not require the adjudication to be determined on the record after 
opportunity for agency hearing. The first part of section 6 (a) of 
the Administrative Procedure Act, and sections 6 (b) and (c) of that 
act, are not applicable. No person is compelled to appear, and no 
process or subpena is issued by the board or by the Secretary of the 
military department concerned. Sections 7 and 8 of the act are 
inapplicable because sections 4 and 5 of the act are inapplicable. 
Section 9 (b) of the act is inapplicable, since the board and the Secre- 
tary exercise no licensing functions pursuant to title 10, United States 
Code, section 1552. In regard to section 10 of the act, title 10, 
United States Code, section 1552, commits agency action to agency 
discretion (see question 14 (d), pt. II, supra). Section 11 of the act 
is not applicable to functions under title 10, United States Code, 
section 1552, because sections 7 and 8 do not apply. 


IX. Court Decisions Arrectinc AGENcy FUNCTIONS 


1, 2, and 3. There appears to be no court decision affecting pro- 
cedural functions of the boards for correction of military (or naval) 
records. Several judicial decisions concerning litigation resulting from 
matters at one time before the boards are reported. Perhaps the most 
major and typical of those are: 

Harmon v. Rrucker (No. 13230, D. C. Cir., Jan. 31, 1957 
(courts have no jurisdiction to review character of discharge). 

Wales v. United States (132 Ct. Cls. 765 (1955)) (hearing not 
required by 10 U. S. C. 1552 and failure to afford one not 
arbitrary). 

Hiett v. United States (133 Ct. Cls. 585 (1955)), and (Gordon v. 
United States (129 Ct. Cls. 270 (1954)) (interpretation of release 
clause of 10 U.S. C. 1552 (e)). 

Uhley v. United States (128 Ct. Cls. 608 (1954)) (interpretation 
of the statute of limitations of 10 U. S. C. 1552 (b)). 
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